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1932

June 13—Reply to answer filed by taxpayer. 6/14/32

copy served on General Counsel.

1933

July 7—Hearing set in Long Beach, California,

beginning Sept. 25, 1933.

Sept. 28—Hearing had before Mr. Van Fossan on

merits—submitted. Evidence in docket

61533 to be considered in this proceeding.

Stipulation of facts No. 1 and No. 2 filed.

Amended petition filed. Amended answer

to be filed. Briefs due 11/30/33—no ex-

change.

Oct. 2—Answer to amended petition filed in field.

Oct. 11—Transcript of hearing of Sept. 28, 1933

filed.

Oct. 28—Stipulation of facts filed.

Nov. 21—Motion for extension to Jan. 26, 1934 to

file brief filed by taxpayer. 11/21/33

granted to 1/15/34.

Nov. 29—Brief filed by General Counsel.

1934

Jan. 15-—Brief filed by taxpayer.

Aug. 8—Memorandum opinion rendered—Ernest

H. Van Fossan, Division 9. Decision will

be entered under Rule 50.

Sept. 17—Notice of settlement filed by General

Counsel.

Sept. 19—Hearing set Oct. 10, 1934 on settlement.

Oct. 5—Consent to settlement filed by taxpayer.

Oct. 17—Decision entered—Eugene Black, Di-

vision 15.
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1935

Jan. 4—Petition for review by U. S. Circuit Court

of Appeals, 9th Circuit, with assignments

of error filed by General Counsel. [1*]

Jan. 14—Petition for review by U. S. Circuit

Court of Appeals, 9th Circuit, with as-

signments of error filed by taxpayer.

Jan. 14—Proof of service filed by taxpayer.

Jan. 16—Proof of service of petition for review

filed by General Counsel (2).

Feb. 18—Motion for extension to 5/4/35 to complete

and transmit record filed by General

Counsel.

Feb. 18—Order enlarging time to May 4, 1935 for

preparation of evidence and deliver}^ of

record entered (Commissioner's appeal).

Mar. 11—Motion for extension to May 4, 1935 to

file statement of evidence filed by tax-

payer.

Mar. 11—Order enlarging time to May 4, 1935 for

preparation of evidence and delivery of

record entered (Taxpayer's appeal).

Apr. 17—Motion for extension to July 3, 1935 to

complete and transmit record filed by

General Counsel.

Apr. 17—Order enlarging time to July 3, 1935 for

preparation of evidence and delivery of

record entered (Commissioner's appeal).

May 1—Motion for extension to July 3, 1935 to

file statement and transmit record filed

by taxpayer.

•Page numbering appearing at the foot of page of original certified

Transcript of Record.
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1935

May 1—Order enlarging time to Juty 3, 1935 for

preparation of evidence and delivery of

record entered (Taxpayer's appeal).

May 1—Joint statement of evidence lodged.

May 1—Stipulation re transcript of record filed.

May 1—Joint praecipe of record filed.

May 1—Copy of order from 9tli Circuit granting

motion to consolidate proceedings filed.

May 6—Joint statement of evidence aproved and

ordered filed. [2]

United States Board of Tax Appeals.

Docket No. 44841.

BULLOCK'S,
Petitioner,

vs.

COMMISSIONER OF INTERNAL REVENUE,
Respondent.

PETITION.

Comes now the Petitioner above named and files

this petition and appeals from the determination of

the Commissioner of Internal Revenue as set forth

in his deficiency letter dated April 12, 1929. As a

basis of this appeal the Petitioner sets forth the

following

:
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I. The Petitioner is a corporation organized

under the laws of California with its principal place

of business at Los Angeles, California.

II. The deficiency from which this appeal is made

was mailed to the Petitioner on April 12, 1929, a

copy of which is attached hereto and marked Ex-

hibit ''r\

III. The deficiencies asserted in the letter of April

12, 1929 are for income taxes for the fiscal years

1925, 1926 and 1927 and are in the amounts of

$1,659.44, $1,263.29 and $19,111.65 respectively. The

total amount of these deficiencies are in controversy.

ASSIGNMENTS OF ERROR.

IV. The determination of the deficiencies set

forth in said deficiency letter is based upon the fol-

lowing errors:

(a) The (Commissioner erred in refusing to allow

as a deduction from net income for the fiscal years

1925, 1926 and 1927 the sums of $11,633.70, $11,-

428.90 and $9,432.05 as a reasonable allowance for

[3] depreciation for carpets used in the Petitioner's

trade or business.

(b) The Commissioner erred in refusing to allow

a^ a deduction from net taxable income for the fiscal

years 1925 to 1927 inclusive, amortization of lease-

hold interest which the Petitioner held in property

located at 7th and Broadway, Los Angeles, Cali-

fornia.

(c) The Commissioner erred in adding to the Pe-

titioner's net taxable income for the year 1927, $119,-
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982.09 representing the amount necessary to be

added to the Petitioner's opening inventory for the

fiscal year 1927 to place same on the same basis as

the closing inventory for said fiscal year.

(d) The Commissioner erred in determining a

deficiency for the fiscal year 1925 inasmuch as the

statute of limitations has expired for assessment

and collection of taxes for said year.

STATEMENT OF FACTS.

V. The facts upon which the Petitioner relies as

a basis for this appeal are as follows:

(a) Bullock's was incorporated under the laws

of California in the year 1908 with its principal

place of business at Los Angeles, California.

(b) The useful life of the Petitioner's carpets

used in its trade or business is not more than four

years.

, (c) The date of acquisition and cost of the Peti-

tioner's carpets used in its trade or business to-

gether with depreciation sustained during the years

under appeal are shown as follows: [4]

Period Depreciation Sustained

Ended Cost 1925 1926 1927

1/31/21 $10,728.56 $1,341.07 $ $

1/31/22 15,2-37.46 3,809.36 1,904.69

1/31/23 28,736.28 7,184.07 7,184.07 3,592.03

1/31/24 18,675.65 4,660.90 4,668.90 4,668.91

]/31/25 26,241.20 3,280.15 6,560.30 6,560.30

1/31/26 -

1/31/27 26,348.46 3,293.55

$20,283.55 $20,317.96 $18,114.79
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(e) The Commissioner in the above stated defici-

ency letter allowed depreciation on said carpets at

the rate of 10% per annum for the years under ap-

peal, shown as follows

:

Year Amount

1925 $8,649.85

1926 8,889.06

1927 8,682.74

(f) During the years under appeal the Petitioner

owned a leasehold interest at the corner of 7th and

Broadway, Los Angeles, California, which had a

March 1, 1913 value of at least $150,000.00. The

leasehold interest was covered by two leases which

ran for fifty years, expiring June 30, 1955. Said

leases provided that rent should commence upon the

completion of the building which was called for in

the lease. The building was completed, accepted and

rental payments commenced as of January 1, 1907.

(g) The Commissioner in the above deficiency

letter allowed no deduction from the taxpayer's in-

come on account of amortization of the above lease-

hold interest for the fiscal years 1925, 1926 and

1927.

(h) For many years prior to the fiscal year 1927

Petitioner reduced its merchandise purchase ac-

counts by the amount of cash discounts received and

valued its merchandise inventories accordingly. [5]

Beginning with the fiscal year 1927 Petitioner

changed its method of treatment of ''cash dis-

counts" received in that it credited said ''cash dis-
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counts" to an income account and not to merchan-

dise purchases accounts. Its merchandise inventory

at January 31, 1926 was, therefore, priced on the

basis of exckiding from cost an amount equal to

^'cash discounts" received on the purchases of the

merchandise in said inventory. Because of the dif-

ference in treatment of cash discounts in the fiscal

year 1927 its merchandise inventory at January 31,

1927 was priced on a higher basis than the mer-

chandise inventory at January 31, 1926, in that the

earlier inventory excluded from cost the amount of

cash discount on purchases as aforesaid while in the

later one cash discount was not so excluded. The

amount of cash discount received on account of the

purchases of the goods included in the January 31,

1926 and January 31, 1927 merchandise inventories

was $119,982.09 and $123,119.71 respectively.

(i) The Commissioner in the above mentioned de-

ficiency letter increased Petitioner's income by add-

ing the above mentioned $119,982.09.

(k) The Petitioner filed its corporate income tax

return for the fiscal year ended January 31, 1925

with the Collector of Internal Revenue at Los Ange-

les, California on April 15, 1925. More than three

years expired after the filing of the said return and

before the issuance of the Commissioner's letter of

determination on April 12, 1929 and the Petitioner

has not agreed or consented to the assessment and

collection of any deficiency after the expiration of

the period of limitations nor has the Petitioner

waived any statute of limitations as to the assess-
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ment of income taxes for [6] the said fiscal year

1925.

PRAYER FOR RELIEF.

The Petitioner prays that the Board may deter-

mine that the additional amount of $11,633.70 for

the fiscal year 1925, $11,428.90 for the fiscal year

1926 and $9,432.05 for the fiscal year 1927 should be

allowed as a deduction from taxpayer's income to

said years as a reasonable allowance for exhaustion,

wear and tear of the Petitioner's carpets used in

its trade or business.

The Petitioner further prays that this Board may

determine that the Petitioner's March 1, 1913 value

of leasehold interest is at least $150,000.00 and that

same should be amortized over the period March 1,

1913 to June 30, 1955.

The Petitioner further prays that this Board de-

termine that the net taxable income of the Peti-

tioner for the fiscal year ending January 31, 1927

should not be increased by the above mentioned

$119,982.09 representing the amount necessary to

be added to its opening inventory to place same on

the same basis as the Petitioner's closing inventory.

That in case the Board finds that the opening inven-

tory should not be adjusted to correspond with the

closing inventory, that the closing inventory for the

said fiscal year 1927 be decreased to correspond with

the Petitioner's opening inventory.

The Petitioner further prays that this Board de-

termine and find that the time within which to assess

or collect additional taxes for the fiscal year 1925
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has expired and that the Commissioner is barred by

the running of the statute of limitations.

Petitioner further prays that this Board may duly

hear and determine this appeal and reduce the Peti-

tioner's taxable income by any other deduction to

which the Petitioner is entitled under the Revenue

Acts of 1924 and/or subsequent Revenue Acts.

THOMAS R. DEMPSEY,
A. CALDER MACKAY. [7]

State of California

County of Los Angeles^—ss.

John G. Bullock, being duly sworn, deposes and

says that he is President of Bullock's, the taxpayer

named in the foregoing petition; that he has read

the said petition and that the facts set forth therein

are true to the best of his knowledge, information

and belief.

(s) JOHN G. BULLOCK.

Sworn to before me this 6th day of June, 1929.

[Seal] (s) LAURA J. HENDERSON,
Notary Public in and for the

County of Los Angeles,

State of California. [8]
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TREASURY DEPARTMENT
Washington

April 12, 1929

Office of Commissioner of Internal Revenue

IT:AR:A-2

CLG-60D

Bullock's,

Broadway and 7th Streets,

Los Angeles, Oalifornia.

Sirs

:

In accordance with Section 274 of the Revenue

Act of 1926, you are advised that the determination

of your tax liability for the fiscal years 1925, 1926

and 1927 discloses a deficiency of $22,034.38 as shown

in the statement attached.

The section of the law mentioned above allows

you to petition the United States Board of Tax Ap-

peals within sixty days (not counting Sunday as

the sixtieth day) from the date of the mailing of

this letter for a redetermination of your tax lia-

bility.

HOWEVER, IF YOU DO NOT DESIRE TO
PETITION, you are requested to execute the in-

closed Form 866 and forward both original and

duplicate to the Commissioner of Internal Revenue,

Washington, D. C, for the attention of IT:C:P-7.

The signing of this agreement form will expedite

the closing of your return by permitting an early

assessment of any deficiencies and preventing the

accumulation of interest charges, since the interest

period terminates thirty days after filing the agree-
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meiit form, or on the date assessment is made, which-

ever is earlier; WHEREAS IF NO AGREE-
MENT IS FILED, interest will accumulate to the

date of assessment of the deficiencies.

Respectful!}^,

D. H. BLAIR,
Commissioner.

By
,

Deputy Commissioner.

MEC-1
Inclosures

:

Statement

Form 866

Form 882 [9]

STATEMENT.

IT:AR:A-2

CLG-60D
In re: Bullock's, Broadway and 7th Streets, Los

Angeles, California.

TAX LIABILITY.

Fiscal Years ended Corrected Tax Tax Previously

January 31 Liability Assessed Deficiency

1925 $190,597.30 $188,937.86 $1,659.44

1926 234,564.28 233,300.99 1,263.2<)

1927 286,728.96 267,617.31 19,111.65

Totals $711,890.54 $689,856.16 $22,034.38

Reference is made to the report of the Internal

Revenue Agent in Charge, San Francisco, Cali-

fornia, and to your protests submitted under dates

of May 1 and June 21, 1928.
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iCareful consideration has been accorded your

protests in connection with the agent's findings and

the report on the conference held with your repre-

sentatives on May 8, 1928, in the office of the Agent

in Charge. The adjustments recommended by the

agent as the result of the conference have been ap-

proved by this office.

1925

Net income reported on return $1,506,481.26

Additions

:

1. Excessive depreciation 9,854.55

2. Donations 3,376.90

Net income as adjusted $1,519,712.71

EXPLANATION OF CHANGES.

1. The allowance for depreciation has been com-

puted in accordance with Article 161 of Regula-

tions 69, and detailed computations were set forth

in Exhibits D, E and F of the Revenue Agent's re-

port, a copy of which was furnished you.

2. Donations are not deductible under Article

562 of Regulations 69.

lah-3 [10]
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COMPUTATION OF TAX
Net income as adjusted $1,519,712.71

Income tax at 12i/^% for

11/12 year $174,133.75

Income tax at 13% for

1/12 year 16,463.55 190,597.30

Tax previously assessed 188,937.86

Deficiency in tax $ 1,659.44

1926

Net income reported on return $1,788,889.35

Additions

:

1. Excessive depreciation 7,440.36

2. Donations 2,246.25

Net income as adjusted $1,798,575.96

EXPLANATION OF CHANGES.

1. See Explanation 1 under 1925.

2. See Explanation 2 under 1925.

COMPUTATION OF TAX.

Net income as adjusted $1,798,575.96

Income tax at 13% for

11/12 year $214,330.30

Income tax at 13%% for

1/12 year 20,233.98 234,564.28

Tax previously assessed 233,300.99

Deficiencv in tax $ 1,263.29
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1927

Net income reported on return $1,982,350.45

Additions

:

1. Amortization of Earle Building

Lease 5,739.59

2. Mssion Playhouse Corporation

capital stock 1,000.00

$1,989,090.04

[11]

Brought forward $1,989,090.04

Add:

3. Excessive depreciation 11,264.67

4. Donations 3,581.42

5. Inventory adjustment 119,982.09

Net income as adjusted $2,123,918.22

EXPLANATION OF CHANGES.

1. The deduction for amortization of Earle Build-

ing Lease has been disallowed under Article 141 of

Regulations 69. See Schedules 5-A (a) of the reve-

nue agent's report.

2. As this item represents the cost of capital

stock, it is a purchase of an asset and not an ex-

pense, and has been disallowed under Article 581

of Regulations 69.

3. See Explanation 1 under 1925.

4. See Explanation 2 under 1925.

5. A full explanation of this adjustment was set

forth in Schedule 5-A (f) of the revenue agent's

report. See Article 1612 of Regulations 69.



16 CommW of Internal Revenue

COMPUTATION OF TAX.

Net income as adjusted $2,123,918.22

Income tax at 131/2% 286,728.96

Tax previously assessed 267,617.31

Deficiency in tax $ 19,111.65

Payment should not be made until a bill is re-

ceived from the collector of Internal Revenue for

your district, and remittance should then be made

to him.

Due to the fact that the statute of limitations will

presently bar any assessment of additional tax

against you for the fiscal years ended January 31,

1925 and 1926, the Bureau will be unable to afford

you an opportunity under the provisions of Treas-

ury Decision 3867 to discuss your case before mail-

ing formal notice of its determination as provided

by Section 274 (a) of the Revenue Act of 1926. It

is, therefore, necessary at this time, in order to pro-

tect the interests of the Government, to issue this

formal notice of deficiency.

[Endorsed] : Filed Jun. 10, 1929. [12]

[Title of Court and Cause.]

ANSWER.

The Commissioner of Internal Revenue by his

attorney, C. M. Charest, General Counsel, Bureau

of Internal Revenue, in answer to the petition of
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the above named taxpaj^er, admits and denies as

follows

:

I. Admits the allegation contained in paragraph

I of the petition.

II. Admits the allegation contained in para-

graph II of the petition.

III. Admits the allegations contained in para-

graph III of the petition.

IV. Denies that the Commissioner erred in re-

spect to the matters set forth in subparagraphs (a),

(b), (c) and (d) of paragTaph IV of the petition.

V. (a) Admits the allegation contained in sub-

paragraph (a) of paragraph V of the petition.

(b) Denies the allegation contained in subpara-

graph (b) of paragraph V of the petition.

(c) Denies the allegations contained in subpara-

graph (c) of paragraph V of the petition.

(e) Denies the allegations contained in subpara-

graph (e) of paragraph V of the petition.

(f) Denies the allegations contained in subpara-

graph (f) of paragraph V of the petition.

(g) Denies the allegations contained in subpara-

graph (g) of paragraph V of the petition. [13]

(h) Denies the allegations contained in subpara-

graph (h) of paragraph V of the petition.

(i) Admits that the Commissioner has increased

petitioner's income for the fiscal year 1927 by the

amount of $119,982.09, referred to in subparagraph

(h) of paragTaph V of the petition.

(k) Denies the allegations contained in subpara-

graph (k) of paragraph V of the petition.
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YI. Denies each, and every material allegation of

fact contained in the petition not hereinbefore spe-

cifically admitted, qualified or denied.

WHEREFORE, it is prayed that the taxpayer's

appeal be denied.

(Signed) C. M. CHAREST,
General Counsel,

Bureau of Internal Revenue.

Of Counsel:

B. M. COON, Special Attorney,

Bureau of Internal Revenue.

[Endorsed] : Filed Jul. 24, 1929. [14]

[Title of Court and Cause.]

MOTION TO AMEND.

Comes now the Commissioner of Internal Reve-

nue, by his attorney, C. M. Charest, General Coun-

sel, Bureau of Internal Revenue, and moves that

the respondent be allowed to file the attached

amendment to his answer in the above-entitled case

in which it is alleged that petitioner's taxable in-

come should be increased by the sum of $16,314.96

;

$17,129.01 ; $23,598.59 for the fiscal years ended Jan-

uary 31, 1925, 1926 and 1927, respectively, and as-

signs as the reasons therefor the following:

(1) That in determining the deficiency for the

fiscal year ended January 31, 1925, involved in this

proceeding the respondent failed to take into consid-

eration accrued interest on Broadway account $14,-
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814.96 and accrued interest on Starr Piano loan of

$1,500.00, that for the fiscal year ended January 31,

1926, the respondent failed to take into considera-

tion accrued interest on Broadway account $14,

814.96. accrued interest on Starr Piano loan

$1,500.00 and insurance credits under reciprocal de-

posits of $814.05 and that for the fiscal year ended

January 31, 1927, the respondent failed to take into

consideration accrued interest on Broadway account

of $14,814.96. accrued interest on Starr Piano loan

of $1,500.00 and insurance credits under reciprocal

deposits [15A] of $814.05 and that for the fiscal year

ended January 31, 1927, the respondent failed to

take into consideration accrued interest on Broad-

way account of $14,814.96, accrued interest on Starr

Piano loan of $1,500.00 and insurance deposits under

reciprocal deposits of $7,283.63 and states that in

accordance with the provisions of Section 232 of

the Revenue Act of 1926 the taxable net income as

shown in the deficiency letter dated April 12, 1929,

should be increased to the amounts of $1,536.027.67

;

$1,815,704.96 and $2,147,516.81 for the fiscal years

ended January 31, 1925, 1926 and 1927, respectively.

(2) It is provided by Section 272 (e) of the Reve-

nue Act of 1928 the Board shall determine the cor-

rect amount of the deficiency even if the amount so

determined is greater than the amount of the de-

ficiency if claim therefor is asserted by the Commis-

sioner at or before the hearing or a rehearing.

WHEREFORE, it is prayed this motion be

granted and the Board allow the following attached
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amendment to the answer for the purposes stated

above.

(Signed) C. M. CHAREST,
General Counsel,

Bureau of Internal Revenue.

Of Counsel:

WM. E. DAVIS,
PAUL E. WARING,

Special Attorneys,

Bureau of Internal Revenue.

[Endorsed]: Filed May 6, 1932.

[Endorsed]: Granted May 9, 1932. [15B]

[Title of Court and Cause.]

AMENDMENT TO THE ANSWER.
Comes now the Coimnissioner of Internal Reve-

nue, by his attorney, C. M. Charest, General Coim-

sel. Bureau of Internal Revenue, and as amendment

to the answer filed July 24, 1929, requests the fol-

lowing :

Add: Paragraph (1.) (1) Avers that the Com-

missioner erred in determining the taxable income

for the fiscal year ended January 31, 1925, in the

amount of $1,519,712.71 as stated in the deficiency

letter dated April 12, 1929, and states that said net

income should be increased by $14,814.96 "accrued

interest on Broadway account".

(2) That said taxable income should be further

increased by $1,500.00 "accrued interest on Starr
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Piano Company loan", or that the net income as

adjusted by the additions above should be $1,536,-

027.67".

Add: Paragraph (m). Avers that the Commis-

sioner erred in determining the taxable net income

to be $1,798,575.96 for the fiscal year ended January

31, 1926, as shown in the deficiency letter dated

April 12, 1929, and states that said sum should be

increased by (1) $14,814.96 "accrued interest on

Broadway account", (2) by $1,500.00 ''accrued in-

terest on Starr Piano loan", (3) by $814.05 ''insur-

ance credit on reciprocal deposits"; or that the

amended net income adjusted by adding the amounts

above specified should be $1,815,704.97. [15C]

Add: Paragraph (n). Avers that the Commis-

sioner erred in determining the taxable net income

to be $2,123,918.22 as shown in deficiency letter dated

April 12, 1929, and states that said income should be

increased by (1) $14,814.96 "accrued interest on

Broadway account", (2) by $1,500.00 "accrued in-

terest on Starr Piano loan" and (3) by $7,283.63

"insurance credits on reciprocal deposits"; or that

the amended net income adjusted by adding the

amounts above specified should be $2,147,516.81.

WHEREFORE, it is prayed that petitioner's

taxable income for the fiscal year ended January 31,

1925, be increased by the sum of $16,314.96, for the

fiscal year ended January 31, 1926, by the sum of

$17,129.01 and for the fiscal year ended January
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31, 1927, by the sum of $23,598.59 and the deficiency

increased accordingly.

(Signed) C. M. CHAREST,
General Counsel,

Bureau of Internal Revenue.

Of Counsel:

WILLIAM E. DAVIS and

PAUL E. WARING,
Special Attorneys,

Bureau of Internal Revenue.

[Endorsed] : Lodged May 6, 1932. [16]

[Title of Court and Cause.]

REPLY.

Comes now the Petitioner and files this as its

reply to the affirmative allegations contained in the

Respondent's ''Amendment to the Answer".

(1) (1) Denies the allegations contained in Par-

agraph (1) (1) of Respondent's Amendment to the

Answer.

(1) (2) Denies the allegations contained in Par-

agraph (1) (2) of Respondent's Amendment to the

Answer.

(m) Denies that Petitioner's taxable income for

its fiscal year ended January 31, 1926 should be

increased by the sum of $14,814.96 "accrued inter-

est on Broadway account"; denies that Petitioner's

taxable income for its fiscal year ended January
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31, 1926 should be increased by the sum of $1,500.00
'

' accrued interest on Starr Piano loan
'

'
; denies that

Petitioner's taxable income for its fiscal year ended

January 31, 1926 should be increased by the sum

of $814.05 "insurance credit on reciprocal depos-

its"; denies that the foregoing sums, or any of them,

were received by Petitioner during the years in-

volved in this appeal and denies that any of said

sums constitutes taxable income.

(n) Denies that Petitioner's taxable income for

its fiscal year ended January 31, 1927 should be

increased by the smn of $14,814.96 "accrued in-

terest on Broadway account"; denies that Peti-

tioner's taxable income [17] for its fiscal year ended

January 31, 1927 should be increased by the sum of

$1,500.00 "accrued interest on Starr Piano loan";

denies that Petitioner's taxable income for its fiscal

year ended January 31, 1927 should be increased by

the sum of $7,283.63 "insurance credits on recipro-

cal deposits"; denies that any of these sums were

received by Petitioner during the years herein in-

volved and denies that any of these sums consti-

tutes taxable income.
^

Denies generally and specifically each and every

allegation contained in the Respondent's Amend-

ment to the Answer not hereinbefore admitted,

qualified or denied.

WHEREFORE, it is prayed that Respondent

take nothing by his affirmative Amendment to the

Answer and that Petitioner's tax liabilities for the



24 CommW of Internal Revenue

years lierein involved be determined in accordance

with its allegations contained in its petition.

THOMAS R. DEMPSEY
A. CALDER MACKAY

Attorneys for Petitioner,

1104 Pacific Mutual Building,

Los Angeles, California. [18]

State of California

County of Los Angeles—ss.

John G. Bullock, being duly sworn, deposes and

says: That he is the President of BULLOCK'S, the

Petitioner named in the foregoing Reply; that he

is duly authorized to verify the same; and that

he has read the foregoing Reply and is familiar

with the statements contained therein, and that the

facts stated are true as he verily believes.

(Signed) JOHN G. BULLOCK

Subscribed and sworn to before me this 8th day

of June, 1932.

[Seal] LAURA J. HENDERSON
Notary Public in and for said

County and State.

My commission expires Mar. 4, 1934.

[Endorsed] : Filed Jun 13, 1932. [19]
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[Title of Court and Cause.]

FIRST AMENDED PETITION

Comes now the Petitioner and having first ob-

tained leave of the Board files this as its First

Amended Petition appealing from the determina-

tion of the Respondent set forth in his deficiency

letter dated April 12, 1929. As a basis of this

appeal the Petitioner sets forth the following:

I

The Petitioner is a corporation organized under

the laws of the State of California with its principal

place of business at Los Angeles, California.

II

The deficiency letter from which this appeal is

made was mailed to the Petitioner on April 12,

1929, a copy of which is attached to the original

jjetition.

Ill

The deficiencies asserted in the letter of April

12, 1929 are for income taxes for the fiscal years

1925, 1926 and 1927 and are in the amounts of

$1,659.44, $1,263.29 and $19,111.65 respectively. The

total amount of these deficiencies is in controversy.

IV
The determination of the deficiencies set forth in

said deficiency [20] letter is based upon the follow-

ing errors:

(a) The Respondent erred in refusing to allow

as a deduction from net taxable income for the
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fiscal years 1925 to 1927 inclusive, amortization

of leasehold interest which the Petitioner held in

property located at 7th and Broadway, Los Angeles,

California.

(b) The Respondent erred in adding to the Pe-

titioner's net taxable income for the year 1927,

$119,982.09 representing the amount necessary to

be added to the Petitioner's opening inventory for

the fiscal year 1927 to place same on the same basis

as the closing inventory for said fiscal year.

(c) If the Respondent did not err as stated in

(b) above, then he erred in failing and neglecting

to reduce Petitioner's closing inventory at January

31, 1927 by the sum of $123,119.71 representing the

amount necessary to adjust the value of Petitioner's

closing inventory to the amount which would have

been shown had the method followed in valuing

its opening inventory been used, which method had

been consistently followed by Petitioner since the

year 1914.

(d) The Respondent erred in determining a de-

ficiency for the fiscal year 1925 inasmuch as the

statute of limitations has expired for assessment

and collection of taxes for said year.

(e) Respondent erred in failing and neglecting

to allow deductions from gross income in determin-

ing Petitioner's net taxable income for so-called

contributions for the taxable years 1925, 1926 and

1927 in the respective amounts of $11,545.40, $14,-

429.78 and $12,355.32.
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V
The facts upon which Petitioner relies as a basis

for this proceeding are as follows:

(a) Petitioner was incorporated under the laws

of the State of [21] California in the year 1908 and

ever since said time has been and now is a corpora-

tion with its principal place of business at Los

Angeles, California, and as such corporation filed

its income tax return with the United States Collec-

tor of Internal Revenue for the Sixth District of

California.

(b) In June 1908 Petitioner acquired by assign-

ment a certain lease known as the Tehama Lease.

The said lease was dated in 1906 and its term ex-

pires June 30, 1955. The Petitioner's cost of the

said lease was $261,245.30.

(c) The Respondent, in the above mentioned

deficiency letter, allowed no deduction from the

Petitioner's income on account of amortization of

the above leasehold interest for the fiscal years

1925, 1926 and 1927.

(d) For many years prior to the fiscal year

1927 Petitioner reduced its merchandise purchase

accounts by the amount of cash discounts received

and valued its merchandise inventories accordingly.

Beginning with the fiscal year 1927 Petitioner

changed its method of treatment of ''cash dis-

counts" received in that it credited said "cash

discounts" to an income account and not to mer-

chandise purchases accounts. Its merchandise in-
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ventory at January 31, 1926 was, therefore, priced

on the basis of excluding from cost an amount equal

to "cash discounts" received on the purchases of

the merchandise in said inventory. Because of the

difference in treatment of cash discounts in the

fiscal year 1927 its merchandise inventory at Jan-

uary 31, 1927 was priced on a higher basis than

the merchandise inventory at January 31, 1926. The

amount of cash discount received on account of

the purchases of the goods included in the January

31, 1926 and January 31, 1927 merchandise inven-

tories was $119,982.09 and $123,119.71 respectively.

In making its income tax return for the fiscal year

1927 the Petitioner, in order to place its opening

inventory upon the same basis as its closing inven-

tory, increased the opening book inventory value

at February 1, 1926 by $119,982.09 representing the

[22] amount of cash discounts disallowed on mer-

chandise purchases included in said opening inven-

tory which discounts have been deducted from pur-

chase accounts. Respondent in the aforesaid de-

ficiency letter disallowed said adjustment to inven-

tory as made by Petitioner but failed and neglected

to reduce Petitioner's closing inventory at January

31, 1927 by the sum of $123,119.71 representing the

amount of cash discounts allowed on merchandise

included in said closing inventory, which discounts

had been credited by Petitioner to an income ac-

count and had not been deducted from purchases,

thereby overstating Petitioner's net taxable income

by the sum of $123,119.71. Under the method used
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by the Respondent, Petitioner's opening inventory

at February 1, 1926 is priced upon the basis of cost

less cash discount, whereas the closing inventory

at January 31, 1927 is priced on the basis of cost

without deduction for cash discounts.

(e) The Petitioner filed its corporate income

tax return for the fiscal year ended January 31, 1925

with the Collector of Internal Revenue at Los

Angeles, California, on April 15, 1925. More than

three years expired after the filing of the said re-

turn before the issuance of the Commissioner's de-

ficiency letter on April 12, 1929 and the Petitioner

has not agreed or consented to the assessment and

collection of any deficiency after the expiration of

the period of limitations nor has the Petitioner

waived any statute of limitations as to the assess-

ment of income taxes for the said fiscal year 1925.

(f) During the taxable years 1925, 1926 and

1927 Petitioner expended in the ordinary course

of its business operations the respective amounts of

$11,545.40, $14,429.78 and $12,355.32, which amounts

the Respondent has failed and neglected to allow

as deductions from gross income in his determina-

tion of Petitioner's net taxable income for the said

years. All of the aforesaid [23] amounts expended

by Petitioner during said years were expended in

the ordinary course of its business operations

through contributions of cash or merchandise to

charitable and religious organizations, schools, col-

leges and other institutions, the members, promoters,
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faculty and students being either customers or pros-

pective customers of Petitioner; through contribu-

tions to the Y. M. C. A., Y. W. C. A. and other

civic organizations consisting of thousands of mem-
bers all of whom were either customers of Peti-

tioner or prospective customers of Petitioner; by

purchase of tickets to balls and benefits, etc. where

such tickets were sold by customers of Petitioner;

by wedding presents given to employees and cus-

tomers where such presents consisted of particular

IDatterns of glass and silverware, etc., of which Peti-

tioner had the exclusive sale in Los Angeles; by

contributions to the Southern California Forward

Movement Club, Chamber of Commerce, All Year

Club, etc., the money being used by said organiza-

tions for the purpose of advertising throughout the

United States the benefits and pleasures of visiting

and residing in Southern California ; and by numer-

ous small donations to various persons connected in-

directly with Petitioner. All of the aforesaid expen-

ditures resulted in direct benefits to Petitioner by

way of increased business and constituted ordinary

and necessary business expense.

WHEREFORE, Petitioner prays that the Board

hear and determine this amended petition and ren-

der judgment in accordance with the foregoing.

Petitioner prays for such other and further relief

as may be deemed meet and proper in the premises.

THOMAS R. DEMPSEY (Signed)

A. CALDER MACKAY (Signed)

Attorneys for Petitioner,

1104 Pacific Mutual Building,

Los Angeles, California. [24]
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State of California,

County of Los Angeles—ss:

W. E. Goodhue, being first duly sworn, deposes

and says that he is the Treasurer of Bullock's, the

Petitioner above named; that he has read the fore-

going amended petition and knows the contents

thereof and that the same is true of his own knowl-

edge except the matters which are therein stated

to be upon information and belief and that as to

those matters he believes it to be true.

(Signed) W. E. GOODHUE,

Subscribed and sworn to before me this 27th day

of September, 1933.

(Signed) LAURA J. HENDERSON,

Notary Public in and for said County and State.

[Endorsed] : Filed at hearing Sep. 28, 1933. [25]

[Title of Court and Cause.]

ANSWER TO AMENDED PETITION.

Comes now the Commissioner of Internal Reve-

nue, by his attorney, E. Barrett Prettyman, Gen-

eral Counsel, Bureau of Internal Revenue and for

answer to the amended petition filed by the above-

named taxpayer admits and denies as follows, to-

wit:
. .

I II, III. Admits the allegations contamed m
paragraphs I, II, and III of the amended petition.

IV. Denies the allegations of error contamed m
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paragraphs IV (a) to (e), inclusive, of the amended

petition.

V. Denies the allegations contained in para-

graphs V(a) to (d), inclusive, of the amended peti-

tion.

Denies generally and specifically each and every

allegation set forth in the amended petition not

hereinbefore admitted, qualified, or denied.

WHEREFORE, it is prayed that the appeal be

denied.

E. BARRETT PRETTYMAN,
General Counsel,

Bureau of Internal Revenue.

Of Counsel:

ELDEN McFARLAND,
Special Attorney,

Bureau of Internal Revenue,

tco

9-27-33

[Endorsed] : Filed at hearing Oct. 2, 1933. [26]
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[Title of Court and Cause.]

THOMAS R. DEMPSEY, Esq., and

A. CALDER MACKAY, Esq.,

for the petitioner.

ELDEN McFARLAND, Esq.,

for the respondent.

MEMORANDUM OPINION.

VAN EOSSAN: This proceeding was brought

to redetermine deficiencies in the income taxes of

the petitioner for the fiscal years ending January

31, 1925, January 31, 1926, and January 31, 1927,

in the sums of $1,659.44, $1,263.29 and $19,111.65,

respectively.

By his amended answer the respondent asserts

that the petitioner's net income should be increased

as follows:

Additional Items Fiscal Year Ending:

of Income Jan. 31, 1925 Jan. 31, 1926 Jan. 31, 1927

Accrued interest on

Broadway account

Accrued interest on

Starr Piano Co. loan

Insurance credit on

reciprocal deposits

and that the respective deficiencies be increased ac-

cordingly.

The petitioner alleges that the respondent erred in

(1) Disallowing as a deduction from net in-

come for the said years amortization of a

leasehold interest of the petitioner in property

$14,814.96 $14,814.96 $14,814.96

1,500.00 1,500.00 1,500.00

814.05 7,283.63

[27]
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located at 7th and Broadway, Los Angeles,

California.

(2) Adding to the petitioner's net taxable

income for the year ending January 31, 1927,

$119,982.09, representing the amount necessary

to be added to the petitioner's opening inventory

to place it on the same basis as the closing in-

ventory for that year.

(3) In reducing the petitioner's closing in-

ventory at January 31, 1927, by the sum of

$123,119.71 representing the amount necessary

to adjust the value of the petitioner's closing

inventory to the amount which would have been

shown had the method followed in valuing its

opening inventory been used. This allegation

of error is an alternative to the second issue.

(4) Determining a deficiency for the year

1925 contrary to the provisions of the statute

of limitations.

(5) Not allowing as deductions from the peti-

tioner's gross income so-called contributions for

the years ending January 31, 1925, 1926 and

1927 in the amounts of $11,645.40, $14,429.78

and $12,355.32, respectively.

By the petitioner's denial of the respondent's

amended answer the averments therein affirmatively

made become additional issues. [28]

The items designated as "accrued interest on

Broadway account" and "accrued interest on the

Starr Piano Company loan" for all years under con-

sideration were settled by stipulation.
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Certain facts were stipulated substantially as

follows

:

The petitioner is a corporation operating a large

dry goods department store in Los Angeles, Cali-

fornia. It kept its books on the ''accrual" basis.

From the year 1914 to February 1, 1926, (the

beginning of its fiscal year 1927) the petitioner

consistently treated cash discounts allowed to it on

purchases as credits to the purchase accounts, that

is to say, it reduced the cost of merchandise pur-

chased and, therefore, the cost of goods sold, by the

amount of cash discounts allowed to it on purchases.

In taking its inventories at the end of each fiscal

year from 1914 to and including its fiscal year

ended January 31, 1926, the petitioner priced its

merchandise in inventory at cost after deducting the

cash discounts allowed.

The petitioner's closing inventory for the fiscal

year ended January 31, 1926, as shown on its books

of account, and as shown on its income tax return

for said fiscal year, was $3,053,637. That sum was,

also, shown on the petitioner's books as the opening

inventory at February 1, 1926.

On February 1, 1926, after the pricing of the

opening inventory at February 1, 1926, the peti-

tioner changed its method of treating cash [29]

discounts by crediting all cash discounts allowed

to it to an income account and thereafter it priced

its merchandise in its inventory at the gross pur-

chase price without deduction of the cash discount

which had been allowed thereon.
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The amount of cash discounts allowed on mer-
chandise included in the closing inventory at Jan-

uary 31, 1926, which was, also, the opening inventory

at February 1, 1926, was $119,982.09.

The petitioner's closing inventory at January 31,

1927, as shown by its books and income tax return

for the fiscal year ended January 31, 1927, amount-

ing to $3,161,799, was priced at cost without any

deduction for cash discounts but in accordance

with its books, in its return, the petitioner reported

as income an item of $603,782.53 as "Cash Discounts

Earned" which was the total sum realized from dis-

counts on merchandise purchased during that fiscal

year. In the said 603,782.53 there was included the

sum of $123,119.71 representing cash discounts on

purchases of merchandise included in said inventory

at January 31, 1927.

The petitioner reported its gross profit from trad-

ing or manufacturing in its income tax return for

the fiscal year ended January 31, 1927, as follows:

Gross sales from trading or manu-

facturing, less returns and al-

lowances $21,851,100.91

Less cost of goods sold

Inventory at beginning of year $ 3,173,619.09

Merchandise bought for sale 14,715,284.53

Total $17,888,903.62

Less inventory at end of year... 3,161,799.00 14,727,104.62

Gross profit from trading or

manufacturing $ 7,123,996.29

[30]
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In arriving at the deficiency for the fiscal year

1927, proposed in the 60-day letter, the respondent

restored the opening inventory for the fiscal year to

the same figure as that for the closing inventory

for the year ended January 31, 1926, to wit:—$3,-

053,637, thereby, in effect, increasing the petition-

er's income by $119,982.09.

During the fiscal year ended January 31, 1928, the

petitioner followed the same method of treatment

of cash discounts as it had followed in the fiscal

year ended January 31, 1927. The cash discounts

allowed the petitioner on its merchandise pur-

chases during the taxable year 1928 amounted to

$445,926.79 which was reported as income on its

books and income tax return. Included in said

amount was $109,983 which represented cash dis-

counts received on purchases of the merchandise in-

cluded in its closing inventory for the fiscal year

1928.

The petitioner transferred all of its assets to Bul-

lock's, Incorporated, prior to February 1, 1928.

The petitioner's income tax return for the fiscal

year beginning February 1, 1927, was filed June 15,

1928, using the new inventory method. Its income

tax liability for the said fiscal year was closed

August 21, 1930, upon the basis of the tax shown

in the return.

During its fiscal years ending January 31, 1925,

1926 and 1927, in the course of its business opera-
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tions the petitioner expended the sums of $11,-

545.40, $14,429,78 and $12,355.32, respectively, for

contributions to various organizations, individuals,

etc. [31]

Most of the contributions of $5.00 or less were

made in merchandise. In the case of each of such

contributions the following procedure was followed

:

A sales check was made out for the goods and the

sale price thereof entered on said check. After the

sales check came to the petitioner's accounting

office the sale prices of the goods were entered in

the sales record and included in sales reported in

the petitioner's income tax returns for the said

fiscal years. The sale prices of the goods so con-

tributed were charged to expense accounts on the

petitioner's books.

The petitioner filed its income tax return covering

its fiscal year ended January 31, 1925, with the

Collector of Internal Revenue at Los Angeles, Cali-

fornia, on April 15, 1925, which return contained

all items of gross income and deductions as pro-

vided by law, including all completed schedules

and information required by the return form and

which reflected a net taxable income in the sum

of $1,506,481.26 and a total tax liability of $188,-

310.16.

On May 15, 1926, the petitioner filed with the

said Collector of Internal Revenue an amended

return for said fiscal year ended January 31, 1925,

which return was identical in every respect with

the return filed on April 15, 1925, except that the



vs. Bullock's 39

total tax liability shown thereon, computed under

the provisions of the Revenue Act of 1926, was

.$188,937.86 in lieu of $188,310.16, or an increase in

tax liability of $627.70. [32]

On August 11, 1906, the Tehama Company en-

tered into a lease with John J. Bullock, covering

Lots 1, 2 and 3 in Block 18 of Ord's Survey of Los

Angeles, ^California, situated on the northwest cor-

ner of 7th Street and Broadway. On November

3, 1908, Bullock, acting as agent for Arthur Letts,

assigned the lease wdth other assets, to the peti-

tioner in consideration of the petitioner's issuance

to Letts of its entire authorized capital stock, con-

sisting of 250,000 shares of the par value of $1.00

per share. At the time the lease was executed the

erection of a building on the land had been begun.

Lots Nos. 1 and 2 of Block 18 comprised what

was known as the "Lankershim Property" while

Lot No. 3 in the said block was called the "Franken-

field Property". The term of the lease expired on

June 30, 1955, as to the Lankershim Property and

on May 31, 1956, as to the Frankenfield Property.

The lease provided that for the first five years the

lease should pay as rent a ground rental on the

Lankershim property of 5 per cent net per annum
on a valuation of $4,000 per front foot, (Broadway

frontage), that for the next 10 years, 5 per cent on

a valuation of $5,000 per front foot, and for the

remainder of the lease term, a ground rental of 5

per cent net of an appraised value to be fixed as

stipulated in the lease and made at intervals of

10 years.
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The ground rental for the Frankenfield Property

was fixed for the first five years at 5 per cent net per

annum on a valuation of $4,000 per front foot,

for the second 5-year period at the same percentage

on [33] a valuation of $5,000 per front foot and for

the remainder of the term the same percentage on

the appraised value of such land as determined

according to the method prescribed in the lease.

The lease further provides that the lessee shall pay

an additional rent of 6 per cent per annum net

on the original cost of the building erected on both

properties and an additional amount to cover the

cost of the erection of that portion of the building

situated on the Frankenfield land.

The fair market value of the leasehold acquired

by the petitioner on November 3, 1908, covering

Lots Nos. 1, 2 and 3 in Block 18, was $267,000.

In the first issue the petitioner contends that the

March 1, 1913, fair market value of the leasehold

interest should be amortized over the entire re-

maining term of the lease. The respondent asserts

that the correct period for amortization is the first

15 years thereof during which a stated rental was

paid. The respondent does not deny that the fair

market value of the lease on November 3, 1908, was

$267,000 nor does he challenge that figure as a

basis of amortization. He merely maintains that

such a value should have been absorbed through

amortization by July 1, 1920, as to the Lankershim

Property and by June 1, 1921, as to the Franken-

field Property.
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We are of the opinion that the amortization

period should be concurrent with the term of the

lease. The lessor agrees definitely to rent the prop-

erty and the lessee to pay therefor over a period

of 50 years. The amount of the rent to be paid

after 15 years is the only [34] uncertain element in

the contract. But the respondent's own regulations,

Article 110, Regulations 65 and 69 provide:

Where a leasehold is acquired for business

purposes for a specified sum, the purchaser may
take as a deduction in his return an aliquot

part of such sum each year, based on the num-

ber of years the lease has to inin. * * *

The respondent assumes that the entire value of

the lease at November 3, 1908, came from savings

in rental. That assumption is refuted by the obvious

fact that a 50-year lease, under which a building

housing a large department store was built, is far

more valuable than a 15-year lease. It is logical

to conclude that the petitioner would have hesitated

to invest in an enterprise of such magnitude if it

had been limited to a 15-year tenure. We note that

the lease contains the requirement that continuing

amounts are to be paid as additional rentals through-

out the lease and, also, that the rental for each 10-

year period after the first 15 years is fixed at the

beginning of the period. Both provisions contain

advantages to the lessor and extend over the remain-

ing 35 years, thus increasing the value of the lease

considered as a whole.
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The second issue presents a question of inven-

tories. Section 205 of the Revenue Act of 1926

provides

:

Whenever in the opinion of tlie Commissioner

the use of inventories is necessary in order

clearly to determine the income of any tax-

payer, inventories shall be taken by such tax-

payer upon such basis as the Commissioner,

with the approval of the Secretary, may pre-

scribe as conforming as nearly as may be to

the best accounting practice in the trade or

business and as most clearly reflecting the

income. [35]

Article 1612, Regulations 69, reads, in part, as

follows

:

Inventory rules can not be uniform but must

give effect to trade customs which come within

the scope of the best accounting practice in

the particular trade or business. In order

clearly to reflect income, the inventory practice

of a taxpayer should be consistent from year

to year, and greater weight is to be given to

consistency than to any particular method of

inventorying or basis of valuation so long as

the method or basis used is substantially in

accord with these regulations. * * *

The petitioner availed itself of the cash discounts

offered by wholesalers and manufacturers for the

prompt payment of bills. From 1914 to February

21, 1926, it treated such cash discounts as deduc-
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tions from the purchase price. The goods were

vakiecl at the net price, thus reducing the cost of

merchandise sold. On February 1, 1926, the peti-

tioner changed its method by crediting the cash

discounts to a special cash discount account, the

credit balance of which at the end of the taxable

3^ear was included in its income. The petitioner's

opening inventory taken on February 1, 1926, for

the fiscal year ending January 31, 1927, w^as com-

puted on the former plan, while its closing inventory

for that year included cash discounts as an element

of cost. It is obvious that inventories so taken do

not properly reflect the petitioner's income for

the fiscal year ending January 31, 1927. The re-

spondent asserts that the opening inventory for the

fiscal year of 1927 should be the same as the closing

inventory for the fiscal year of 1926. That state-

ment would be correct if the petitioner had not

changed its method of treating cash discounts. The

change was continued in the following year without

objection on the part of the [36] respondent. The

closing of the petitioner's income tax liability for

that year, based on the new inventory method, is a

strong indication that it met with the respondent's

approval. But the change of method required cor-

responding compensatory changes in calculating

income as based on inventories. Thomas Shoe Co.,

1 B. T. A. 124. In the closing inventory for the

fiscal year of 1927 there was included the sum of

$123,119.71 representing cash discounts on goods

inventoried at January 31, 1927. In the opening
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inventory for that year the petitioner excluded the

sum of $119,982.09 representing the amount of cash

discounts allowed on merchandise appearing in the

inventory for the prior year. The respondent re-

stored that amount to the opening inventory, thus

increasing the petitioner's income by $119,982.09.

In this we believe he erred.

The absence of cash discounts in the opening in-

ventory for the fiscal year of 1927 and their presence

in the closing inventory for that year are mani-

festly inconsistent. The addition of the item of

$119,982.09 on February 1, 1926, to offset a simi-

lar item of $123,119.71 appearing at January 31,

1927, would about equalize the difference. The large

stock turn-over and the approximately equal open-

ing and closing inventory indicate no distortion of

income.

The respondent asserts that the inclusion of the

former item would enable the petitioner to escape

taxation to that extent since, under the old method,

such discounts were reported as income only at the

time of sale. We may dispose of this contention by

pointing to the fact that [37] the latter items ap-

pear as an element of income for the first time

under the new method with no corresponding entry

theretofore.

The inventory method is at best only an approxi-

mate means of ascertaining income. Uniformity of

system is the important factor and consistency in

accounting methods is essential. Higginbotham-

Bailey-Logan Co., 8 B. T. A. 566 ; James, Edgar Co.,

i
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16 B. T. A. 120. The change in its methods of

treating cash discounts made by the petitioner on

February 1, 1926, required an inventory adjustment

congruous with it. F. Brewer Co., 1 B. T. A. 417;

Boyne City Lumber Co., 7 B. T. A. 36. The in-

chision of the item of $119,982.09 in the opening in-

ventory is such an adjustment and should be al-

lowed. The alternative issue, therefore, becomes

moot.

In the fourth allegation of error the petitioner

contends that the statute of limitations applies to

the assessment of the tax against it for the fiscal

year ending January 31, 1925. This question has

been decided in favor of the respondent in National

Paper Products Company, 26 B. T. A. 92, affd. 69

Fed. (2d) 857, certiorari granted, U. S. S. C. June

4, 1934.

The fifth issue concerns the deductibility of dona-

tions made to societies, churches, the Y. M. C. A.,

the Community Chest and other such organizations.

The petitioner asked that they be allowed as deduc-

tions under the provisions of section 234(a)(1) of

the Revenue Act of 1926, and contends that they

come within the permissive portion of Article 562,

Regulations 69. [38]

The parties stipulated that during the taxable

years various sums were expended for contributions

*4n the course of its business operations." We un-

derstand there was no intention by this language to

stipulate that the contributions were business ex-

penses. The petitioner assumed the burden of prov-
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ing by oral testimony that such contributions were

deductible.

The testimony shows that all donations in amoimts

of $5.00 or less were made under the supervision

and authorization of the general superintendent and

that most of such donations were made in the form

of merchandise. The total donations in amounts of

$5.00 or less amounted to $378.49 for 1925, $404.14

for 1926, and $511.61 for 1927; but these amounts

can not be segregated between cash and merchan-

dise donations. To the extent that the said total

amounts represent merchandise donations, they in-

clude the selling price, and not the cost, of the said

merchandise. That fact is disclosed by both oral

testimony and the written stipulation. Obviously,

if the said donations are deductible at all, only the

cost thereof may be deducted. The record does not

disclose the cost of the donated merchandise. There-

fore, as to all donations of $5.00 or less, the issue

must be decided against the petitioner for lack of

sufficient evidence.

The evidence is sufficient, however, to bring the

donations to the Southern California Riding Club,

Greater Los Angeles Association, Hollywood Bowl

Association, Los Angeles Grand Opera Association,

Tournament of Roses, Philharmonic Orchestra and

the Junior League Horse Show within the category

of ordinary and necessary expenses of [39] carrying

on petitioner's business. The motive for, and the

effect of, these donations, as explained by peti-

tioner's witness, show them to have been reasonably

related to the proper conduct of the business, and
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they may, therefore, be deducted. Killian Co., 20

B. T. A. 80. They amount to $948 for 1925, $517.50

for 1926, and $1,752.75 for 1927.

Substantially all other donations were made to

charitable, religious and other welfare organiza-

tions; and the testimony clearly shows that they

were only remotely incidental to petitioner's busi-

ness. The generalized testimony of petitioner's wit-

ness is not sufficient to establish the deductibility of

the items, hundreds in number, and covering or-

ganizations of almost every type. The character

of the organizations, their relations to the peti-

tioner's business, and the trade benefits, if any, that

followed the expenditures were matters for proof.

Nor does petitioner adequately establish the busi-

ness character of such items by testimony that to

fail to make such contributions would tend to bring

the store into disrepute. Such a result might flow

equally from a failure to make a donation to a

popular cause from which no business return what-

ever could be expected. It must always be kept in

mind that to be deductible the items must repre-

sent business expenses. Corporations are not per-

mitted to deduct charitable donations. The items in

question, with the exceptions already noted, are

within the rule laid down in Eitingon-Schild Co.,

Inc., 21 B. T. A. 1163; and W. M. Ritter Lumber

Co. et al., 30 B. T. A. 231, and, therefore, they were

correctly disallowed by the respondent.

Decision will be entered under Rule 50.

[Endorsed] : Entered Aug. 8, 1934. [40]
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United States Board of Tax Appeals

Washington, D. C.

Docket No. 44841.

BULLOCK'S,
Petitioner,

vs.

COMMISSIONER OF INTERNAL REVENUE,
Respondent.

DECISION.

Pursuant to the Memorandum Opinion of the

Board entered August 8, 1934, the respondent

therein having filed on September 17, 1934, a notice

of settlement and proposed recomputation and the

petitioner on October 5, 1934, having acquiesced in

the recomputation as made by the respondent, now

therefore, it is

ORDERED AND DECIDED that there are de-

ficiencies in income tax for the fiscal years ended

January 31, 1925, 1926 and 1927, in the amounts of

$2,886.65, $2,595.57 and $4,126.41, respectively.

[Seal] (Signed) EUGENE BLACK,
Member,

emc

[Endorsed] : Entered Oct. 17, 1934. [41]
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In the United States Circuit Court of Appeals for

the Ninth Circuit.

B. T. A. Docket No. 44,841.

GUY T. HELVERING,
Commissioner of Internal Revenue,

Petitioner,

vs.

BULLOCK'S, (a corporation),

Respondent.

PETITION TO REVIEW THE DECISION OF
THE UNITED STATES BOARD OF TAX
APPEALS AND ASSIGNMENTS OF
ERROR.

To the Honorable Judges of the United States Cir-

cuit Court of Appeals for the Ninth Circuit.

NOW COMES Guy T. Helvering, Commissioner

of Internal Revenue, by his attorneys, Frank J.

Wideman, Assistant Attorney General; Robert H.

Jackson, Assistant General Counsel for the Bureau

of Internal Revenue and Claude R. Marshall, Spe-

cial Attorne}^ Bureau of Internal Revenue, and

respectfully shows:

I.

That the petitioner on review is the duly ap-

pointed, qualified and acting Commissioner of

Internal Revenue of the United States, holding his

office by virtue of the laws of the United States.

The respondent on review (hereinafter referred to

as the taxpayer) is a corporation organized and
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existing under and by virtue of the laws of the

State of California, with its principal place of

business at Broadway and Seventh Streets in the

City of Los Angeles, State of California. The
Federal income tax return of the taxpayer for the

fiscal year ended January 31, 1927, being the taxable

year involved herein, was filed with the [42] Col-

lector of Internal Revenue for the Sixth District of

California, and the office of said Collector is located

within the judicial circuit of the United States

Circuit Court of Appeals for the Ninth Circuit.

II.

The Commissioner determined a deficiency in in-

come tax against the taxpayer for the fiscal year

ended January 31, 1927 in the amount of $19,111.65,

in accordance with the provisions of Section 274 of

the Revenue Act of 1926 and sent to the taxpayer

by registered mail notice of said deficiency. (The

said letter also covered the fiscal years ended Jan-

uary 31, 1925 and January 31, 1926, which are not

involved in this petition for re^dew). Thereafter the

taxpayer on June 10, 1929 filed an appeal from the

said notice of deficiency with the United States

Board of Tax Appeals. The Commissioner filed his

answer to the petition on July 24, 1929. A motion

to amend the answer and an amendment to the

answer were filed by the Commissioner on May 6,

1932 and the motion was granted by the Board on

May 9, 1932. On Jime 13, 1932 the taxpayer filed

a reply. On September 28, 1933 the taxpayer filed a

motion to amend the petition and an amended peti-

i
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tion, which the Board granted. The Commissioner

filed an answer to the amended petition on Octo-

ber 2, 1933.

The case came on for hearing before the said

Board of Tax Appeals on September 28, 1933. On
Augiist 8, 1934 the Board entered a memorandmii

opinion and on October 17, 1934, said Board of Tax

Appeals entered its order of redetermination,

wherein and whereby it ordered and decided that

there is a deficiency in tax for the said fiscal year

ended January 31, 1927 in the amount of $4,126.41.

[43]

Petitioner on review seeks a review of the

Board's decision by virtue of the provisions of sub-

division (c) of Section 1001 of the Revenue Act of

1926, as amended by Section 1001 of the Revenue

Act of 1932.

III.

The nature of the controversy is as follows:

The petitioner operated a large dry goods depart-

ment store and kept its books on the "accrual

basis". Prior to the beginning of the fiscal year

1927 (the year involved herein) the petitioner had

credited directly to its inventory account cash dis-

counts on merchandise purchased, thereby applying

the cash discounts as a reduction in the cost of

goods purchased by it. Beginning with the fiscal

year 1927 it changed this method of accounting for

cash discounts and thereafter credited the cash dis-

counts to a separate account called
'

' earned discount

account". By this method the gross cost of the goods
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purchased was carried in the inventory and the

net cost of the goods was reflected in its income

statements through the compensating effect of the

earned discount account. The opening inventory

for 1927 reflected only the net cost of the goods on

hand and in order to bring that amoimt into agree-

ment with the inventory costs of subsequent pur-

chases the opening inventory was marked up by

$119,982.09. However, the taxpayer did not make
a corresponding credit to its earned discount

account but made the credit directly to its surplus

account through a non-taxable adjustment. It, there-

fore, arbitrarily raised the cost of goods on hand

which, when sold, would effect a reduction in taxable

income by exactly the same amount. [44]

At the end of the taxable year the taxpayer had

on hand goods purchased during that year for which

the cash discount had been $123,119.71, which

amount was shown in that year's earned discount

account. In the normal working of the inventory

those discounts, while reflected in income in 1927

through that year's earned discount account, would

be compensated in later years when the goods were

sold and their gross cost used in the income com-

putation. The effect of this item the Board misun-

derstood. It entirely overlooked the fact that the

''cost of goods" carried over for sale in subse-

quent years included the offsetting debit to the

$123,119.71 credit contained in the earned discount

account and held that that credit in the earned dis-

count account offset the inventory mark-up. There-

fore, the net effect of the Board's decision is to allow
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the taxpayer to escape tax on $119,982.09 of its in-

come.

The closing inventory of the year in question which

contained the offsetting charge of $123,119.71 be-

came the opening inventory for the subsequent year

and the tax for that year has been settled and the

year closed without any disturbance of that item in

the "cost" of goods sold.

IV.

The Commissioner says that in the record and
proceedings before the Board of Tax Appeals and
in the decision and final order of redetermination

rendered and entered by the Board of Tax Appeals,

manifest error occurred and intervened to the pre-

judice of the Commissioner, and the Commissioner
assigns the following errors, and each of them, which
he avers occurred in the said record, proceedings,

decision and final order of redetermination and upon
which he relies to reverse the said decision [45] and
final order of redetermination so rendered and en-

tered by the Board of Tax Appeals, to-wit:

1. The Board of Tax Appeals erred in holding

and deciding that the Commissioner erroneously

added to the taxpayer's net taxable income for the

fiscal year ended January 31, 1927, the amount of

$119,982.09, representing the amount added by the

taxpayer to its opening inventory at February 1,

1926 to place it on the same basis as the closing

inventory at January 31, 1927.

2. The Board of Tax Appeals erred in failing to

hold that the adjustment to income made by the
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Commissioner in the notice of deficiency for the said

fiscal year ended January 31, 1927 was properly

made under the provisions of Section 212(b) of the

Revenue Act of 1926.

3. The Board of Tax Appeals erred in holding

and deciding that the addition to the opening in-

ventory merely had the effect of placing it on the

same basis as the inventory taken at the close of

the said fiscal year.

4. The Board of Tax Appeals erred in holding

and deciding that the taxpayer properly, and in ac-

cordance v^^ith consistency, increased its opening in-

ventory for the fiscal year ended January 31, 1927

by $119,982.09, in order to place the opening inven-

tory on the same basis as the closing inventory.

5. The Board of Tax Appeals erred in finding,

holding and deciding that the taxpayer properly,

and correctly reported on its income tax return for

the fiscal year ended January 31, 1927, its opening

inventory for said fiscal year in the amount of

$3,173,619.09 in computing the cost of goods sold

for said year.

6. The Board of Tax Appeals erred in failing

to find and hold [46] that the correct opening in-

ventory for the fiscal year ended January 31, 1927

is in the amount of $3,053,637.00, the same as the

closing inventory for the fiscal year ended January

31, 1926.

7. The Board of Tax Appeals erred in failing

to hold and find that when the change was made

by the taxpayer in its method of treating cash dis-
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counts or taking inventories which had an effect

on taxable income not previously reported under

the method of accounting- employed by it, such un-

reported income should be taken up in taxable in-

come in the year of change.

8. The Board of Tax Appeals erred in holding

and deciding that the inclusion of the aforesaid

item of $119,982.09 in the opening inventory for the

fiscal year ended January 31, 1927 was congruous

with the inventory adjustment required when the

taxpayer changed its method of treating cash dis-

counts.

9. The Board of Tax Appeals erred in failing to

hold and decide that the taxpayer is not entitled

to arbitrarily increase the amount of its opening

inventory at February 1, 1926, (which had been

valued at net cost of merchandise included therein

at January 31, 1926) by the amount of cash dis-

counts previously eliminated therefrom, without

making a compensating increase in its taxable in-

come for the year of change.

10. The Board of Tax Appeals erred in failing

to hold that the taxpayer has not complied with the

requirements of Article 23 of Treasury Regulations

69, promulgated under the Revenue Act of 1926.

11. The Board of Tax Appeals erred in holding

and deciding that the addition of $119,982.09 made

to the opening inventory at February 1, 1926 to

offset a similar item of $123,119.71 at January 31,

1927, made the inventories consistent and equalized

the difference without a [47] further compensating

adjustment to income.
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12. The Board of Tax Appeals erred in failing

to find and hold that the taxpayer received a com-

pensating adjustment in the subsequent fiscal year

ended January 31, 1928 for the cash discounts of

$123,139.71 on merchandise included in the closing

inventory at January 31, 1927 by the inclusion of

said item of $323,119.71 in the opening inventory

for such subsequent year and that the said item

can not be also used to offset a similar item of

$119,982.09 at February 1, 1926.

13. The Board of Tax Appeals erred in failing

to find and hold that the aforesaid item of $119,-

982.09 cash discounts was not credited to earned

discounts in the said fiscal year ended January 31,

1927 and was not reflected or included in taxable

income for the said fiscal year.

14. The Board of Tax Appeals erred in failing

to hold and find that the taxpayer in order to

clearly report and reflect its true income for the

said fiscal year ended January 31, 1927, should

have made its adjustment of $119,982.09 by a credit

to Cash Discounts Earned in 1927 rather than

through Surplus.

15. The Board of Tax Appeals erred in holding

that the actual cost of goods sold in the fiscal year

ended January 31, 1927 could be arbitrarily in-

creased by the amount of $119,982.09 without in-

creasing income by a similar amount.

16. The Board of Tax Appeals erred in failing

to hold that the inventory adjustment of $119,982.09

to surplus account in the fiscal year 1927, which re-
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suited in an increased cost of goods sold in said

year, was arbitrary, and resulted in an under-

statement of taxable income in a like amount. [48]

17. The Board of Tax Appeals erred in holding

and deciding that the inclusion of the aforesaid item

of $119,982.09 in the opening inventory for the fis-

cal year ended January 31, 1927 did not distort the

taxable income for the said fiscal year.

18. The Board of Tax Appeals erred in failing

to find and hold that under the adjustment made by

the taxpayer, it would escape taxation in the amount

of $119,982.09, inasmuch as the subsequent years

are finally closed.

19. The Board of Tax Appeals erred in holding

and deciding that there is a deficiency in income tax

for the fiscal year ended January 31, 1927 in the

amount of $4,126.41.

20. The Board of Tax Appeals erred in failing

to hold and decide that there is a deficiency in in-

come tax for the fiscal year ended January 31, 1927

in the amount of $20,343.99.

Sg FRANK J. WIDEMAN,
Assistant Attorney General.

Sg ROBERT H. JACKSON,
Assistant General Counsel for the

Bureau of Internal Revenue.

Of Counsel:

CLAUDE R. MARSHALL,
Special Attorney,

Bureau of Internal Revenue.

CRM—spt [49]
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12. The Board of Tax Appeals erred in failing

to find and hold that the taxpayer received a com-

pensating adjustment in the subsequent fiscal year

ended January 31, 1928 for the cash discounts of

$123,139.71 on merchandise included in the closing

inventory at January 31, 1927 by the inclusion of

said item of $123,119.71 in the opening inventory

for such subsequent year and that the said item

can not be also used to offset a similar item of

$119,982.09 at February 1, 1926.

13. The Board of Tax Appeals erred in failing

to find and hold that the aforesaid item of $119,-

982.09 cash discounts was not credited to earned

discounts in the said fiscal year ended January 31,

1927 and was not reflected or included in taxable

income for the said fiscal year.

14. The Board of Tax Appeals erred in failing

to hold and find that the taxpayer in order to

clearly report and reflect its true income for the

said fiscal year ended January 31, 1927, should

have made its adjustment of $319,982.09 by a credit

to Cash Discounts Earned in 1927 rather than

through Surplus.

15. The Board of Tax Appeals erred in holding

that the actual cost of goods sold in the fiscal year

ended January 31, 1927 could be arbitrarily in-

creased by the amount of $119,982.09 without in-

creasing income by a similar amount.

16. The Board of Tax Appeals erred in failing

to hold that the inventory adjustment of $119,982.09

to surplus account in the fiscal year 1927, which re-
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suited in an increased cost of goods sold in said

year, was arbitrary, and resulted in an under-

statement of taxable income in a like amount. [48]

17. The Board of Tax Appeals erred in holding

and deciding that the inclusion of the aforesaid item

of $119,982.09 in the opening inventory for the fis-

cal year ended January 31, 1927 did not distort the

taxable income for the said fiscal year.

18. The Board of Tax Appeals erred in failing

to find and hold that under the adjustment made by

the taxpayer, it would escape taxation in the amount

of $119,982.09, inasmuch as the subsequent years

are finally closed.

19. The Board of Tax Appeals erred in holding

and deciding that there is a deficiency in income tax

for the fiscal year ended January 31, 1927 in the

amount of $4,126.41.

20. The Board of Tax Appeals erred in failing

to hold and decide that there is a deficiency in in-

come tax for the fiscal year ended January 31, 1927

in the amount of $20,343.99.

Sg FRANK J. WIDEMAN,
Assistant Attorney General.

Sg ROBERT H. JACKSON,
Assistant General Counsel for the

Bureau of Internal Revenue.

Of Counsel:

CLAUDE R. MARSHALL,
Special Attorney,

Bureau of Internal Revenue.

CRM—spt [49]
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United States of America

District of Columbia—ss:

CLAUDE R. MARSHALL, being duly sworn,

says that he is a Special Attorney for the Bureau

of Internal Revenue and as such is duly authorized

to verify the above and foregoing petition for re-

view to the United States Circuit Court of Appeals

for the Ninth Circuit ; that he has read said petition

for review and is familiar with the statements

therein contained and that the facts therein stated

are true ; except such facts as may be on information

and belief and those facts he believes to be true.

Sg CLAUDE R. MARSHALL,
Special Attorney, Bureau of

Internal Revenue.

Sworn and subscribed to before me this 3 day of

January, A. D. 1935.

[Seal] Sg. ELIZABETH S. RUPEE,
Notary PubKc.

My commission expires April 26, 1939.

CRM—spt

[Endorsed] : U. S. Board of Tax Appeals. Filed

Jan. 4, 1935. [50]
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[Title of Court and Cause.]

NOTICE OF FILING PETITION FOR
REVIEW.

To:

The President or Secretary of

BuUock 's,

Broadway and Seventh Streets,

Los Angeles, California.

You are hereby notified that the Commissioner of

Internal Revenue did, on the 4th day of January,

A. D., 1935, file with the Clerk of the United States

Board of Tax Appeals, at Washington, D. C, a

petition for review by the United States Circuit

Court of Appeals for the Ninth Circuit, of the de-

cision of the Board of Tax Appeals heretofore ren-

dered in the above-entitled cause. A copy of the

petition for review^ and the assignments of error

as filed is hereto attached and served upon you.

Dated this 4th day of January, A. D., 1935.

(Signed) ROBERT H. JACKSON,
Assistant General Counsel for the

Bureau of Internal Revenue.

Personal service of the above and foregoing

notice, together with a copy of the petition for re-

view and assignments of errors mentioned therein,

is hereby acknowledged this 9th day of Jan. A. D.,

1935.

Sgd. BULLOCK'S,
Sgd. W. E. GOODHUE,

Treasurer,

Officer of Taxpayer (Respondent

on Review)

[Endorsed] : U. S. Board of Tax Appeals. Filed

Jan. 16, 1935. [51]
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[Title of Court and Cause.]

NOTICE OF FILING PETITION FOR
REVIEW.

To:

Thomas R. Dempsey,

508 Security Building,

Los Angeles, California.

A. Calder Mackay,

508 Security Building,

Los Angeles, California.

You are hereby notified that the Commissioner

of Internal Revenue did, on the 4th day of January,

A. D., 1935, file with the Clerk of the United States

Board of Tax Appeals, at Washington, D. C, a pe-

tition for review by the United States Circuit Court

of Appeals for the Ninth Circuit, of the decision of

the Board of Tax Appeals heretofore rendered in

the above-entitled cause. A copy of the petition

for review and the a^sigiunents of error as filed is

hereto attached and served upon you.

Dated this 4th day of January, A. D., 1935.

(Signed) ROBERT H. JACKSON,
Assistant General Counsel for the

Bureau of Internal Revenue.

Personal service of the above and foregoing

Notice, together with a copy of the petition for re-

view and assigTiments of errors mentioned therein,
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is hereby acknowledged this 9th day of Jan., A. D.,

1935.

Sgd. THOMAS R. DEMPSEY,
A. CALDER MACKAY,

by T. Rae.

Attorneys for Respondent on Review.

[Endorsed] : U. S. Board of Tax Appeals. Filed

Jan. 16, 1935. [52]

In the United States Circuit Court of Appeals for

the Ninth Circuit.

I B. T. A. Docket No. 44,841.

BULLOCK'S, (a corporation).

Petitioner,

vs.

GUY T. HELVERING,
Commissioner of Internal Revenue,

Respondent.

PETITION TO REVIEW THE DECISION OF
THE UNITED STATES BOARD OF TAX
APPEALS AND ASSIGN]\IENTS OF
ERROR.

To the Honorable Judges of the United States Cir-

cuit Court of Appeals for the Ninth Circuit:

Bullock's, in support of this, its petition, filed in

pursuance of the provisions of Section 1001 of the

Act of CongTess approved February 26, 1926, en-

titled ''The Revenue Act of 1926", as amended by
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Section 603 of the Act of Congress approved May
29, 1928, as further amended by Section 1101 of

the Act of Congress approved June 6, 1932, en-

titled "The Revenue Act of 1932", and as further

amended by the Revenue Act of 1934, for the re-

view of the decision of the United States Board of

Tax Appeals promulgated August 8, 1934, a final

order of determination having been entered on the

17th day of October, 1934, respectfully shows to this

Honorable Court as follows:

I.

Bullock's is a corporation organized and exist-

ing under and by virtue of the laws of the State

of California and at all times here material was

such a corporation. Its principal office or place of

business is located in the City of Los Angeles, State

of California, and its income tax return for the

year here involved was filed with the Collector of

Internal Revenue [53] for the Sixth District of

California, and the office of the said Collector is

located within the judicial circuit of the United

States Circuit Court of Appeals for the Ninth

Circuit.

II.

The Commissioner determined a deficiency in in-

come tax against the taxpayer for the fiscal year

ended January 31, 1925 in the amount of $1,659.44,

in accordance with the provisions of Section 274

of the Revenue Act of 1926 and sent to the tax-

payer by registered mail notice of said deficiency.
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(The said letter also covered the fiscal years ended

January 31, 1926 and January 31, 1927, which are

not involved in this petition for review.) Thereafter

the taxpayer on June 10, 1929 filed an appeal from

the said notice of deficiency with the United States

Board of Tax Appeals. The Commissioner filed

his answer to the petition on July 24, 1929. A mo-

tion to amend the answer and an amendment to the

answer were filed by the Commissioner on May 6,

1932 and the motion was granted by the Board on

May 9, 1932. On June 13, 1932 the taxpayer filed a

reply. On September 28, 1933 the taxpayer filed a

motion to amend the petition and an amended peti-

tion, which the Board granted. The Commissioner

filed an answ^er to the amended petition on October

2, 1933.

The case came on for hearing before the said

Board of Tax Appeals on September 28, 1933. On

August 8, 1931 the Board entered a memorandum

opinion and on October 17, 1934, said Board of Tax

Appeals entered its order of redetermination,

wherein and whereby it ordered and decided that

there is a deficiency in tax for the said fiscal year

ended January 31, 1925 in the amount of $2,886.65.

III.

The nature of the controversy is as follows:

The petitioner filed its income tax return cover-

ing its fiscal year [54] ended January 31, 1925,

with the Collector of Internal Revenue at Los

Angeles, California, on April 15, 1925, which re-
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turn contained all items of gross income and deduc-

tions as provided by law, including all completed

schedules and information required by the return

form and which reflected a net taxable income in

the sum of $1,506,481.26 and a total tax liability

of $188,310.16.

On May 15, 1926, the petitioner filed with the said

Collector of Internal Revenue an amended return

for said fiscal year ended January 31, 1925, which

return was identical in every respect with the return

filed on April 15, 1925, except that the total tax

liability shown thereon, computed under the pro-

visions of the Revenue Act of 1926, was $188,937.86

in lieu of $188,310.16, or an increase in tax liability

of $627.70.

The Commissioner of Internal Revenue mailed

the notice of determination of the deficiency as

aforesaid on April 12, 1929. In its aforesaid appeal

to the United States Board of Tax Appeals from

the Commissioner's determination as set forth in

said deficiency notice, the Petitioner, in addition to

setting forth the facts herein contained, assigned as

error on the part of the Commissioner that "The

Respondent erred in determining a deficiency for

the fiscal year 1925 inasmuch as the statute of limi-

tations has expired for assessment and collection

of taxes for said year".

The United States Board of Tax Appeals held

upon the basis of its decision in National Paper

Products Company, 26 B. T. A. 92, affirmed by Cir-

cuit Court of Appeals, 69 Fed. (2d) 857 that the

Commissioner mailed the said notice of deficiency
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within the period permitted by the statute for the

assessment and collection of the tax for the said

year.

IV.

The Petitioner says that in the record and pro-

ceedings before the [55] Board of Tax Appeals and

in the decision and final order of redetermination

rendered and entered by the Board of Tax Appeals,

manifest error occurred and intervened to the

prejudice of the Petitioner, and the Petitioner as-

signs the following errors, and each of them, which

he avers occurred in the said record, proceedings,

decision and final order of redetermination and upon

which he relies to reverse the said decision and final

order of redetermination so rendered and entered

by the Board of Tax Appeals, to-wit:

1. The Board of Tax Appeals erred in holding

and deciding that any deficiency was due from the

Petitioner for the fiscal year ending January 31,

1935.

2. The Board of Tax Appeals erred in failing to

hold that the Commissioner of Internal Revenue

had not mailed his ntoice of deficiency as required

by Section 274 of the Revenue Act of 1926 within

three years from the date the return was filed.

3. The Board of Tax Appeals erred in not hold-

ing and deciding that the Commissioner of Internal

Revenue mailed his notice of deficiency as provided

in Section 274 of the Revenue Act of 1926 more

than three years from the date on which taxpayer

filed its return for the said fiscal year 1925.
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4. The Board of Tax Appeals erred in failing

to hold that the original return filed by Petitioner

on April 15, 1925 started the running of the statute

of limitations.

5. The Board of Tax Appeals erred in failing

to hold that the amended return filed by Petitioner

on Ma}^ 15, 1926 did not toll the statute of limita-

tions.

6. The Board of Tax Appeals erred in failing to

hold that the statute of limitations for the assess-

ment and collection of the taxes as [56] provided

in Section 277 of the Revenue Act of 1926 had not

run.

7. The Board of Tax Appeals erred in failing

to hold that the Commissioner should have mailed

his notice of deficiency as provided in Section 274

of the Revenue Act of 1926 on or before April

15, 1928.

THOMAS R. DEMPSEY
A. CALDER MACKAY

1104 Pacific Mutual Bldg.,

Los Angeles, California.

Attorneys for Respondent

State of California

County of Los Angeles—ss.

THOMAS R. DEMPSEY, being duly sworn,

says that he is one of the attorneys for the Peti-

tioner above named and that as such is duly author-

ized to verify the attached Petition for Review

by the United States Circuit Court of Appeals
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for the Ninth Circuit of the decision of the Board

rendered herein ; that he has read the said Petition

and is familiar with the statements therein con-

tained, and that the facts set forth therein are true

to the best of his knowledge and belief and that

the said Petition is filed in good faith.

THOMAS R. DEMPSEY
Subscribed and sworn to before me this 10th day

of January, 1935.

ALICE FABIEN,
Notary Public in and for said

County and State.

[Endorsed] : U. S. Board of Tax Appeals. Piled

Jan. 14, 1935. [57]

[Title of Court and Cause.]

NOTICE

To: Robert H. Jackson,

Bureau of Internal Revenue,

Washington, D. C.

Attorney for Respondent.

Sir: Please take notice that on the 14th day of

January, 1935, the undersigned presented to the

United States Board of Tax Appeals and filed fith

the Clerk thereof the Petition of Bullock's, a copy

of which is annexed hereto, for review by the

United States Circuit Court of Appeals for the

Ninth Circuit, of the final order and decision of

the Board in the above entitled proceeding entered
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upon the records of said Board on October 17, 1934.

Dated this 14th day of January, 1935.

THOMAS R. DEMPSEY
A. CALDER MACKAY

1104 Pacific Mutual Bldg.,

Los Angeles, California.

Attorneys for Petitioner.

Service of a copy of the foregoing is hereby ac-

knowledged this 14th day of January, 1935.

ROBERT H. JACKSON
Greneral Counsel, Bureau of

Internal Revenue,

Attorney for Respondent.

[Endorsed] : U. S. Board of Tax Appeals. Filed

Jan. 14, 1935. [58]
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In the United Staes Circuit Court of Appeals for

the Ninth Circuit.

B. T. A. No. 44,841

GUY T. HELVERING,
Commissioner of Internal Revenue,

Petitioner

V.

BULLOCK'S, (a corporation),

BULLOCK'S, (a corporation),

Respondent

Petitioner

V.

GUY T. HELVERING,
Commissioner of Internal Revenue,

Respondent

STATEMENT OF EVIDENCE

This cause came on for hearing before the Hon-

orable Ernest H. Van Fossan, Member of the

United States Board of Tax Appeals, on Septem-

zer 28, 1933, at Long Beach, California. Thomas R.

Dempsey, Esq., and A. Calder Mackay, Esq., ap-

peared for the taxpayer, Bullock's, (a corporation),

and Elden McFarland, Esq., appeared for the Com-

missioner of Internal Revenue.

All of the evidence introduced by both parties

to the above-entitled cause, which is material in

so far as it relates to the assignments of error
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set out by the respective parties, the Commissioner

of Internal Revenue and the taxpayer, Bullock's (a

corporation), in their respective petitions for re-

view b}^ the United States Circuit [59] Court of

Appeals for the Ninth Circuit of the decision of the

Board of Tax Appeals, is herein set out as stipu-

lated evidence or testimony in narrative form.

STIPULATED EVIDENCE

The following facts are contained in an agreed

Statement of Facts filed with the Board of Tax

Appeals at the hearing on September 28, 1933 which

was received as Stipulation "No, 1" and made a

part of the record:

Petitioner is a corporation. It filed its income

tax returns for the fiscal years involved in this

proceeding, with the Collector of Internal Rev-

enue, at Los Angeles, California.

At all times material to the issues herein peti-

tioner kept its books on the accrual basis.

During the taxable years herein involved and for

many years prior thereto, petitioner operated a

large dry goods department store in the City of

Los Angeles, California.

From the year 1914 to February 1, 1926 (the be-

ginning of its fiscal year 1927), petitioner consis-

tently treated cash discounts allowed to it on pur-

chases as credits to the purchase accounts, that

is to say, it reduced the cost of merchandise pur-

chased and therefore, the cost of goods sold, by

the amount of cash discounts allowed to it on pur-

chases.
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That in taking its inventories at the end of

each fiscal year from 1914 to and inchiding its

fiscal year ended January 31, 1926, petitioner priced

its merchandise in inventory at cost after deduct-

ing the cash discounts allowed.

Petitioner's closing inventory for the fiscal year

ended January [60] 31, 1926, as shown on its books

of account, and as shown on its income tax return

for said fiscal year, was $3,053,637.00. Said siun

was, also, shown on petitioner's books as the open-

ing inventory at February 1, 1926.

On February 1, 1926, after the pricing of the

opening inventory at February 1, 1926, as above

mentioned, petitioner changed its method of treating

cash discounts by crediting all cash discounts al-

lowed to it to an income account, and thereafter,

it priced its merchandise in its inventory at the

gross purchase price without deduction of the cash

discount which had been allowed thereon.

The amount of cash discounts allow^ed on mer-

chandise included in the closing inventory at Jan-

uary 31, 1926, which w^as, also, the opening inven-

tory at February 1, 1926, was $119,982.09.

Petitioner's closing inventory at January 31,

1927, as shown by its books and income tax return

for the fiscal year ended January 31, 1927, amount-

ing to $3,161,799.00 w^as priced at cost without any

deduction for cash discounts, but in accordance

with its books, in its return, petitioner reported

as income an item of $603,782.53 as "Cash Dis-

counts Earned" which was the total sum realized
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from discounts on merchandise purchased during

that fiscal year. In the said $603,782.53 there was

included the sum of $123,119.71 representing cash

discounts on purchases of merchandise included in

said inventory at January 31, 1927.

Petitioner reported its gross profit from trading

or manufacturing in its income tax return for the

fiscal year ended January 31, 1927, as follows : [61]

Gross sales from trading

or manufacturing, less

returns and allowances $21,851,100.91

Less cost of goods sold

Inventory at beginning

of year $3,173,619.09

Merchandise bought

for sale 14,715,284.53

Total $17,888,903.62

Less inventory at

end of year 3,161,799.00 14,727,104.62

Gross profit from trading

or manufacturing $7,123,996.29

In arriving at the deficiency for the fiscal year

1927, proposed in the sixty-day letter, respondent

restored the opening inventory for the fiscal year

to the same figure as that for the closing inventory

for the year ended January 31, 1926, to wit:

—

$3,053,637.00, thereby, in effect, increasing peti-

tioner's income by $119,982.09.
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During the fiscal year ended January 31, 1928,

the petitioner followed the same method of treat-

ment of cash discounts as it had followed in the

fiscal year ended January 31, 1927. The cash dis-

counts allowed petitioner on its merchandise pur-

chases during the taxable year 1928 amounted to

$445,926.79 which was reported as income on its

books and income tax return. Included in said

amount was $109,985.00 which represented cash dis-

counts received on purchases of the merchandise

included in its closing inventory for the fiscal year

1928.

Petitioner transferred all of its assets to Bul-

lock's, Incorporated, prior to February 1, 1928.

That petitioner's income tax return for the fiscal

year beginning February 1, 1927, was filed June 15,

1928, using the new inventorv method. Its income

tax liability for said fiscal year was closed August

21, 1930, upon the basis of the tax shown in the

return.

Petitioner filed its income tax return covering its

fiscal year ended January 31, 1925 with the Collec-

tor of Internal Revenue at Los [62] Angeles, Cali-

fornia, on April 15, 1925, which return contained

all items of gross income and deductions as pro-

vided by law including all completed schedules and

information required by the return form and w^hich

reflected a net taxable income in the sum of $1,506,-

481.26 and a total tax liability of $188,310.16.

On May 15, 1926 petitioner filed wdth said Col-

lector of Internal Revenue an amended return for

said fiscal year ended January 31, 1925, which
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return was identical in every respect with the re-

turn filed on April 15, 1925 except that the total

tax liability shown thereon, computed under the

provisions of the Revenue Act of 1926, was $188,-

937.86 in lieu of $188,310.16 or an increase in tax

liability of $627.70.

The stipulation provides that the parties may
offer further and additional evidence not in con-

flict with the facts therein stipulated.

ADDITIONAL EVIDENCE SUBMITTED BY
COUNSEL FOR THE COMMISSIONER OF
INTERNAL REVENUE.

Counsel for the Conmiissioner of Internal Rev-

enue then offered in evidence an excerpt from the

Revenue Agent's Report—Schedule 5-A(f)—re-

ferred to on Page 3, Schedule 5 of the statement

attached to the notice of deficiency dated April

12, 1929. The excerpt was not offered in evidence as

proof of the facts shown therein, but merely to com-

plete the notice of deficiency. Counsel for the tax-

payer objected on the ground that the excerpt is

immaterial and irrelevant for the purpose of this

case.

The objection was overruled by the Member and

"the excerpt was received and marked "Respondent's

Exhibit A" and made a part of the record.

An exception to the ruling of the Member was

taken by counsel for the taxpayer and the excep-

tion was noted in the record. A copy of the [63]

said excerpt of the Agent's report—Schedule 5-A(f

)

—is appended hereto as Exhibit ''A".
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Thereupon, counsel for the Commissioner of In-

ternal Revenue, offered in evidence the original

corporation income tax returns of Bullock's, the

taxpayer herein, for the fiscal years ended Jan-

uary 31, 1925, January 31, 1926, January 31, 1927

and January 31, 1928, and the amended corporation

income tax return of the said taxpayer for the

fiscal year ended January 31, 1925. Without objec-

tion, except for the fiscal year ended January 31,

1928, the said returns were received in evidence and

marked ''Respondent's Exhibits B, C, D, E, & F"
and made a part of the record. No exception was

taken or noted in the record to the receipt of the

return for the said fiscal year ended January 31,

1928.

A copy of the material and necessary part of each

of the said original returns for the fiscal years

ended January 31, 1925, 1926, 1927 and 1928 and

of the amended return for the fiscal year ended

January 31, 1925 is appended hereto as Exhibits

"B", ''C", ''D", ''E" and'^F".

There being no further evidence by either party,

the case was closed and time for filing briefs was

fixed by Mr. Van Fossan.

The foregoing evidence, together with the Ex-

hibits referred to, is all of the material evidence

adduced at the hearing of the foregoing proceedings

before the Board of Tax Appeals in so far as it

relates to the assignments of error made in the

petitions for review filed by the respective parties

and the same is approved by the undersigned, Rob-

ert H. Jackson, Assistant General Counsel for the
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Bureau of Internal [64] Revenue as attorney for

the Commissioner of Internal Revenue.

Sgd. ROBERT H. JACKSON
Assistant General Counsel, for the

Bureau of Internal Revenue.

The foregoing evidence, together with the Ex-

hibits referred to, is all of the material evidence

adduced at the hearing of the foregoing proceeding

before the Board of Tax Appeals in so far as it

relates to the assignments of error made in the

petitions for review filed by the respective parties

and the same is approved by the undersigned, as

attorneys for the taxpayer.

Sgd. THOMAS R. DEMPSEY
Sgd. A. CALDER MACKAY

Attornej^s for the Taxpayer.

Approved and ordered filed this 6th day of May,

1935.

(s) ERNEST H. VAN FOSSAN
Member, United States Board of

Tax Appeals.

CRM-spt

[Endorsed]: U. S. Board of Tax Appeals.

Lodged May 1, 1935. [65]

RESPONDENT'S EXHIBIT A

SCHEDULE 5-A.(f) Addition $119,982.09.

Explanations

:

This amount was added by the taxpayer to the

inventory of 1/31/26, which had been priced at cost
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by the *' retail method". This addition represents

the theoretical amount of cash discount which had

been taken on merchandise included in that inven-

tory. With the beginning of the fiscal year 2/1/1926,

to 1/31/27, the taxpa.yer changed from entering its

invoices at net less cash discount, to entering at

gross invoice price and crediting cash discount real-

ized. The purpose of the adjustment of $119,982.09

is stated by the taxpayer, was to place the beginning

and ending inventories for the fiscal year ended

January 31, 1927, on the same basis.

The effect of this adjustment was perhaps plac-

ing the opening and closing inventories on a similar

basis as far as the relative amounts of cash discount

taken on merchandise in each of the inventories, is

concerned. However, a further effect was the in-

creasing of the cost of goods sold in the fiscal year

ended 1/31/27, by a theoretical cash discount taken,

without a compensatory addition to Cash Discount

account. To increase cost of goods sold by any

amount over actual cost without also including such

increase in income, results in an understatement of

profit.

In changing of basis from entering purchases at

net less cash discount, to entering at gross invoice

with cash discount taken credited to Cash Discount

account, the taxpayer has shifted an earning result-

ing from its financial ability to take cash discounts,

from the time merchandise is sold to the time it is

purchased or paid for. The taxpayer's book profit

for the fiscal year ending 1/31/27, reflects this

change in the cost of goods sold for that year
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together with the Cash Discount account. The tax-

payer has chosen to change his books to the new
basis of considering cash discounts an earning at

time of purchase of merchandise or payment for

same instead of at time of purchagc. of sale of such

merchandise and has recognized cash diKScount as an

earning when taken. The taxable net income should

be the same regardless of the fact that during the

year in which such change is made the book profit

reflects the bringing forward a few months, the time

of reporting cash discounts. In the years following

the year of the change, the books and returns of the

taxpa^^er reflect the new basis of cash discount as

an earning at time of purchase of, or payment for

merchandise, and are each on a relative basis and

of the taxable net income of these years, there is no

question.

The income tax regulations provide that the

method of handling cash discount must be con-

sistent. The writer believes that this does not pre-

clude a taxpayer from changing such basis provid-

ing the new basis is followed consistently thereafter.

However, a taxpayer should expect to include in

the taxable \joQ^ net income, the income reflected by

the change in the basis and which in this case, is the

earning from cash discount brought forward from

the time of sale of merchandise to time of purchase

or payment of or for same, and truly reflected in

this taxpayer's book profit shown for the fiscal

year ended January 31, 1927.

[Endorsed] : Admitted in Evidence Sep 23, 1933.

Respondent's Exhibit A. [67]
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rabacribed for by the oorporsuon) the Interest upon which u
wholly exempt from taxation.

(k) Additions to reaerre for bad debt* which are not included in

Item 18, page 1 ofretarn. __

(0 Additions to reeerves for oontingendes, etc. (to be detailed)

:

(i)...Ihe.f.t...InfluxanoA..ReBezTa....

<»-.P.lA.ti9i..01aAB..lascaxAnfie

n). lnau;maQS..J{sjae7.TS..Mae.QX
O) Otbcr luaUowabla dadox^I^ (to bo.

RflisjrrA

«)..

unaUowabla dadoctlgna (to bo detaUed):

R0A«x7<Oo.r..fi«a;.O.hejBka..

H. Total ot Lino 13 ._

1&, DlTtdeoda paid diuing tb« taioble year (state whothar paid In cash,
took of tma company, ou^orUWorty):

(a) Data pdtlTe.P.o.fiTjl. »»Chai»aor....i?a.8.h

m IHto pald-Jyne ..2..'JB4cbara<*er.....Qafth

(c) Data paldAUgt.l9J.2.4char«t.r.-.-Qagl>.

M) Dat«i>aldJ[ft7*.]L3..l.24cbanctoi.....QSAh.-.
1«. Other dablutr

m J.ant26.l25 QmS..

17. Total ol Unee IB and IB..

lea le.

e.

376

|6.6e...fejL

649 27

£41..
.85.0.. XL
75.6.. BS.

J8S.Q..QCL

331

93
::m

.95

.§00.

.ess.

xHBoa

966

eojT

KL^

oaL

J503LKL

750„3CL
5§.q:.ml
75Q_aflL
750..^
QOQ.
.000..

^s:
QUESTIONS

KIND OF BUSINESS

I Py miMtnfl of the key letters given below, Identify the corporation's main
Inoome-produclng activity with one of the general classes, and follow this by a special

deBoription of the business sufficient to give the inforniation called for under each
general class.

A.—Agriculture and related industries, including fishing, logging, lee harvesting,

etc., and ^so the leasing of such property. State the product or products. B.

—

Mining and quarrying, including gas and oil wells, and also the leasing of such prop-
erty. State the product or products. C.—Manufacturing. State the product and
Also the material if not implied by the name of the product. D.—Construction

—

excavations, buUdings, bridges, railroads, ships, etc., also equipping and installing

same vrith systems, devices, or machinery, without their manufacture. State nature
of structures built, materiaJs used, or Itind of installations. El.—Transportation

—

r^, water, local, etc. State the kind and special product transported, if any.

E2.—PubUc utilities—gas (natural, coal, or water); electric light or power (hydro or

steam generated^; heating (steam or hot water); telephone; waterworks or power.

EJ,—Storage—without trading or profit from sales—(elevators, warehouses, stock-

y-^ands, «fcoJ^- ^Ate Jjro^Jipt sto^^. E4.—Lcaaing traDflportation or utilities. State
Und ftf ip'w^rlyi F.-^Trft^ng Ol gocila bought and not produced by the trading
eoDoem. State manner of trade, whether wholesale, retail, or conmiissioa, and product
handled. Sales with storage with profit primarily from sales. G.—3ervice--<iomes-
tlo, including hotels, restaurants, eto.; amusements; other professional, personal, or
technical service. State the service. H.—Finance, including banking, real estate,
insurance. L-r-Concerns not falling in above chissea (a) because of combining several
of them with no predominant business, or (5) for other reasons.

2. Concerns whose business involves activity falling in two or more of the above
genet's! (il&sscs, where the tame jiroduct is concerned, should report business as identified
with but one of the above general classes; for example, concerns in A or B which also
transport and market their own product exclusively or mainly, should still be iden-
tified with classes A or B; concerns in C (manufacturing) whicli own or control their
source of material supply in A or B and which also transport, sell, or install their own
product exclusively or mainly, should be identified with manufacturing; concerns in
D may control or own the source of supply of materials used exclusively or mainly in
their constructive work; concerns in El or E2 may own or control the source of their
material or power; concerns in F may transport or store their own merchandise, but
its production would identify them vnth A, B, or C.

3. Answers: _
Co) General class (use key letter designation) „Jl;
(b) Main income-producing business (give specifically the information called

for under each key letter, also whether acting as principal, or as agent

(b) Did substantially the same conditions, as are set out in th& Qudsttonnaire
or Schedule filed for 1924 or prior years, obtain during the entire taxable year

19257 If the answer to this question is "no," ft statement, setting forth
the particulars in which tbe situation has changed, should bo attached so and made ft

part of this return. If there have been substantial changes in stockholdlBcs, ft

complete schedule of such changes should be submitted OD Form 853, Afflladnona
Schedules. If there are companies other than those covered by theQu^ionD^ie or
Schedule for prior years which, applying the tests cont^ned in questions 4, 5, or 6, may
have come into the affiliated group since 1924, Forms 851, 852, 853. and 853A, are
required for the entire group for the taxable year.

(c) Did the corporation file a consolidated return for ths pcecedii^ taxable

yeorT

PREDECESSOR BUSINESS

k return under the same name for the preceding tax-

If not, was the corporation In any way an outgrowth,

.

eorganizatton of a business or businesses in eii^tence during

8. Did the corporati<

able year? _.3[jft.a_
result, COutinnation, i

this or the preceding taxable year?
address of each prede*

is "yes," gyre name ftnd

on commission; state if Inactive <

jyLtalt.J}rx..Cte.0.d.«....

I liquidation)..

AFFILIATIONS WITH OTHER CORPORATIONS
SEE INSTRUCTION S8

4. Does the corporation own 95 per cent or more of the outstanding voting
capital stock of another domestic corporation or of other corporatlonsT HP

5. Is over 95 per cent or more of your outstanding voting capital stock owned by

another corporation? fiOL : I *

6. Is 9o per cent or over of your outstanding voting capital stock as well as 95
per cent or over of the oiitstanding voting capital stock of another corporation dr of
other corporations owned or controlled by the same individual or partnership or
by the some individuals, partnerships, or corporations in substantially the same

proportion? JIA
,

7. If the answer~fo questions 4, 6, and 6, or to any of them, is "yes," answer tho
following:

(o) Did the corporation file Form 819, Affiliated Corporations Questionnaire, for

1917 or subsequent taxable years? If the answer to this question is

"yes," a ouestionnaire is not required, except under the circumstances described in
Question (o). If the answer to this question is "no," and the answer to questions

, 6, and 6, or to any of them, is "yes," procure from the Collector of Internal Rev-
enue for your district Forms 851, 862, 853, and 853A, Affiliations Schedules 1, 2, 3,
and 4, which shall be filled in and filed as a part of this return. If the answer to
this question Is "no." question (ft) need not be answered.

BASIS OF RETURN

9. Is this return made on the basis of actual receipts and disbursements?.6-Q
If not, describe fully what other basis or method was used in computing net Income.

Acorual

LIST OF ATTACHED SCHEDULES

10. Enter below a list of all schedules accompanying this return, giving for eaeb
a brief title and the schedule number. The name and address of tho tas^yer should
he placed on each separate schedule accompanying the return.

Dgpreglatlonj Schedixle I .

Schediile B

AFFIDAVIT
We, tho undesigned, president and treasurer of the corporation for which this return is made, being scveruU

return, mcluding tho accompanying schedules and statements, has been examined by him and is, to the best of his
good faith, for the taxable year as stated, pursuant t(^ jfae Revenue Ac} of 1^21 and the Regulations issued under autl

.each for himself deposes and says that this
nd belief, a true and complete return mado in

udmlQlsUiriQg oalb)

-(Ad^.^..

00o
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Form IISOA

TT. 8. Inthrnal Rbvence

(A>lAl«r'« Sump)
CORPORATION INCOME TAX RETURN

For Fiscal Year 1 926
Fwctl Ye«r begun .fehruary 1^ , 1925, aa^nded -January. -30^ ,J926_

Fib ThU Raton Nil Uter Thu Uui Rltwiilh Di; of the T^Monlli Tdlomnt the CIom of the Tiublelrr^er

Pace 1 of Return

PRINT PLAINLY CORPORATION'S KkME AND BUSINESS ADDRESS

-a
(Name)

.lx.QBAmj»..fllIl..jand..fleMuith 4,>V
(Slreet sod Numtar) ft^ .

.lo.a..iLng,elfiB,_.CaltloiaJA. .M..^ (Port Qffloe and State)

Date of Incorporation 1&Q8—
Under- the-Laajrof what Siaieor Country..... QaUXOX:

KIND OP BUSINESS

.

&e-tall.Dry...aaQdfl \<:^'^^

k

kMTii.. - GROSS INCOME
1. Groaa Sslea from Trading or MaDufaoturing, Leas Returns and Allowances

2. Leu Coat of Qoods Sold:

(o) Inventory at beginning of year .^.^

(6) MerchandiB) bought for sale .-. ^

(e) Cost of Toaiufacturlng or of ,i;,c ^ .jducing goods (Pror

(d) Total of lines (ii), (b), an. ,c)

(e) Zicas inventory at end of u;ir

3. GrowProfit from Trading or Manuia..^^,iug Utcm 1 minus Item 2) ^."lA*

' Manufacturing. (State

(«)

4. (iross Profit from OpenitionB Other Than Trading

Anticipation '^

T^Qnddaelon XafnXii'f

•

*' -aeolprooal-In«ttr»n««--Ottd«rinfitlng Profit
(e) -Aindxlaa

6. Interest on Bank Deposits, Notes, Mortgages, and Corporation Bonds.

^ Rentfc..... _

7. Royalties

~^* 8. Ptofltfrom Sitle of Real Estate, Stocks, Bonds, and other Capital Assets (Pn>m SebedoieB)

22. Other Deductions Not Reported Above. (Explain below.

> Salaries and wages.

^jj
IdTertlalng

23.

10. other Income (Including dividends receJTed on stook tjl foreign corporations). (State

Interest on Capital
'Baaillng oKaxgeaVTerm Iccbun

W "OoBnil«8loit Tending llacblneBiltei
(e) -S>laa-ot--faate..£«tf>ax,-Boxeft,

-

Burlap ^-ttcu
11. Total Incohv in- Itbus 3 to 10.

DEDUCTIONS
12. Compensation of Ofiicers (From scheduio c)

13. Rent on Business Property ,

14. Repairs (Piom Soliediile D) 'k'.

15. Interest

16. Taies (Prom Sobedols E) :i.-',.^'d.

17. Losses by Fire, Storm, etc. (Prom schedule P) ^ift'. -•^.

18. Bad Debts (Pram Bohednie a)

10. Dividends (From Sobedule

30. Depreciation (resulting from exhaustion, wear and tear, or obsolescence^ (Prom

21. Depletion of Mines, Oil and Gas Wells, Timber, etc ^J-

3 separate shMt): ^
(o) Salaries and wages. (Not Inoluded lo Items 2, 12, or It ribqvo)

487,569.43 AllOTOncea

Dejlvery lip. 234t 655.« Sundries IF&qr ae

ail|^lt*» (itcmTi aQ6j044aa4 Haw. YptJc Qff.loe.L,,., ?.8n.Q34.55

26. Net Income (Item 24 above)
26. Less Credit of 12,000 (for a Domestic Corporati

ing a Net Income of less than $25,260)

27. BaLince (Item 26 minus Item 26) ...

28. Income Tax (13% of Item 27)
29. If the Net Income of a Domestic Corporati

than $25,260, enter the amount in excess of $26,000

30. Totel Tax at 1926 rates (Item 28 plus Item 29)

Si. Net Income (Item 24 above) -

32. Less Credit of $2,000 (for a Domestic Corporation hav-
ing a Net Income of less than $26,270)

33. Balance (Item 31 minus Item 32)

An amended return must be marked ^'Amended" at top of return





Page 3 of Return SCHEDULE K—BALANCE SHEETS (See Instruotion 43)

r
ASSETS

1. Cash

2. Notes receivable

3. Accounts receivable

Less reserve for bad debts

4. Inventories:

Raw materials

Work in process

Finished good8...ileroiiBJidi«.e

Supplies -

MerobaadlBe-lix -Tranelt..

M&t6rlala..ixL..Woxkr.QQmB..

Investments:
Obligations of a State, Territory, or any politieal subdivision

thereof, or the District of Columbia.—
Securities issued under the Federal Farm Loan Act, or

under such Act as amended

ObUgatioDs of the United States or its posseBsions

6.Lo.n.^^eac^(j,ijj),:^
Oorporatlons

- A«ei>cltft«d "M«reimn<ii«tng "Goxp-.-

-BondB^iiOcal -Oorporatlons -

BlOlNNINOOr TiZ

395-369-

aO-OQO.

7. Deferred charges:

Prepaid insurance —
Prepaid taxes.Pxepald.-Eeat -

H£ir.lor]c-j0x.eigit..OfllQeB...IdTaAOAO.

8. Capital assets:

Land. .lBxeb.<ni.ee Pgropw.ty

Buildings

Machinery and equipment

Furniture and fixtures —
Delivery equipment -..—

$.2.6.

50.

pus.

23

OZO

Leas reserves for depreciation and depletion

9. p.tentB Iiit0xejaJb..AcjQzued. -

10 Goodwui^*^'^^^^* * Sav. Bank, Trustee
Tiiiwrmoe IJepoBTta RecTpM

11. other assets (describe fully)

:

Ra-t-lr.o.B.d...0-l-&.l-9!B.

Sundrlee
Starr Piano Co.Pac.Dlv.Lease

Life Ineurance Surrender Valuen

&5&

$ -4

1

9-40.

5.1.6.

B69.

2S1
3B3.

5Qa
188

863
806
000.

519
500.

i8&.6.Q&

351
122:

139
507

489 3?

751
.420

661
676
537
000
733

459
384
666

708

.436

...94

375

LIABILITIES

13. Notes payable -

14. Accounts payable.

15. Accrued expenses (describe fully):

BonuB...Pflxai2l.e.

Jaza8-.fa;ablA

16. Other liabilities (describe fully):

Iztjauxanoe-Bejaez-Tes.

Reaerve- -fox -Bad -Ohedca-.

Income. Tax Jleeeiie

17. Capital stock:

Preferred stock (less stock in treasury)..

Common stock Oess stock in treasury)...

18. Surplus _

19. Undivided profits

20. Total Li*

$..-7

.26-5.

...19

.3.6

1
.400

335

£-3.4

350

.3.9.0

.0.79

.Q.0.0.

3.75

.9.9

QQl

.49

$-.-9

396
6-71

369

150

139

-63

-1.44.

621

140

166

500
.469

285

.43-7-

.350

.33.5

.166

9.70

357

6S4

.9.90

984

479

2.45

.00.0

.014

.ia4

..OQQ

.3.75

75

6.5

.64

76

.4£

.01.

.3.7-0 -9£

0(1

-45.

849-49

End or Taxable Ykab

$-..1

$.._3

533
-25

-453

.00.0

.052

...51

285

.51

.454

50
—9
.10

.26

1

12

.724

223
.637

.787

.191

166

.500

222.9.7.

418 IS

806 ail

.000 ..D£

.55C

.130..613

..44S .881.5:'

.7.6J..a3fi...Qi....2

IC 497
2] OOC
1£ 732

.1.6.3.? _3."

13E lil

3: 042 2!)

.9JE

.Q.C

.42

-4<

.7-^ 3-

.Q&

.171.JU^

.5Q£..fl£

.4.9.1 ...8?

.713 ..as I

66e 7(1

.39.2.

--15:

31.

-91V..Ji>

-57-5 ...0!)

-517 ...a >

...4.0.0...D.0.CL..Q.O

$ .7...76r..8a«L..9.5

66Q-

95

608-

539
-0-43-

453

OOl

QQ.

58.

.413. QO-6- SSl

575-

.40.

144

.947.

.769

931

686. 645. .£4

147

27.4

718 08

515

213

.489

130

.492

.45

20

.2.5.0

-474

000

48

00

.7-6-6 .8.36

$....91.3.74 .934

^
Remarks..

33
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Form 1120A.

V. S. Intehnal RBTumiB

t^utditot** stamp)

CORPORATION INCOME TAX RETURN
For Fiscal Year 1927

Fiscal Year begun ....February...! ..., 1926, and ended ...J.aoJUftXy .31

FiJa Thb Riturn No! Uter Tlmi A* Fifteentli Dij ol Ilia Third Monlb Followinj Dw Clew o( Iht FumI Y««t

PRINT PLAINLY CORPORATION'S NAME AND BUSINESS ADDRESS

U L L I L.?.

aadway, Hill and 3eyen.th^

..Ii0.8...Ang.el.e.Bj

(Stiwt acd Number)

..O.al..l.f.o™-ia.«_
( Post offlw aod 6UU)

5.

KIND OF BUSINESS

.

D<At of Incorporation lSU.9—

.

nJer the Lam of whal Stale or Country —Jflalilamla. —^*

j4tai3.JJlZ.-Go<jdB.

GROSS INCOME
1. GiwB Sklee from Tr^aSg or Ijuiulactuiiiig, Lei» Retunu and Allowancaft :;.

2. Iie«Oo«tofGogd|iBold:
^^

-

' >^

(o) Inventory at beginniig of year .9-^ yi 'i
*'

(ft) Herchwidue bou^t {or imle.

(e) Cost of numnfacturing or otherwise produi

' (* Itolal ofUnes (a), (h), and (c)

'(«) I/OS inventory »t end ofyear

a. Gnm Pirofit from Trading or Manufacturing (Item 1 minOs Item 2)

4. Onaa Profitfrom Opeiatioofl Other Than Trading or Manulacturini

(o) Oa«h DlacoipitB Eameds^
_ OonceBBlon Eaxnlngs
^' ReOlpgoOal inBWgan^erPnffegwaTtlDg Profit

6. Inteiaat on Bonk Deposits, Notee, Mortsagee, and Corporation Bonds.

0. Benta— —
7. Boyalties

L^=rr

8. Fzofitifom Salo of Beal Estate, Stocks, Bonds, and other Capital Aeseta (From eebednJs B)

lO/Othef Income (indudiijg dividends received on stock of foreign corpom^ <3tat«BatTa»o(kicQn»)» 8UXU1T1.68

(^v Interest on Capital
Handling Oliarges Texm Accounts

^^* OoumlBBlonB Tendiug'ttachlnee, Telcpho:
(c) Sale of waBte -paper»..33oxeB» other. *

'

ToTAXi Imooicb in Items 3

12. Compensation of Offlcen (FramSohedoIeO)

13. Bent on Bnsineei Property J.

14. Repairs (VtomficbedaleD)

15. Intereflt—

16. Taxes (From Scbedole E)

17. Loeeesby Fire, Storm, etc. (From SohedniA F).

IB. Bad Debts (From Scbsdnle Q)

19. Dividends (Pram Sehednlo n)

20. Depreciation (resulting from exhaustion, wear and tear, or obeoleecence) (From Bcbedoib i)

21. Depletion of Mines, Oil and Gzs Wells, Timber, etc. (Submit Bchediile. seo Instraction an.,

22. OtbcT DeductionB Not Reported Above. (Explain bcIow, or on BCparate ehoet):

(a)^ balanes ana wages. (Not Included Id Itei

ryear.

An amonded return must be marked ''Amended" at top of return





Page 8 of Return SCHEDULE K-BALANCE SHEETS (So« Instruction 43)

1. Caih

2. Notes recelTable._

3. Accounti rsceiTabIa

Leaa reserve for bad debts.

4. InTantorlea:

Raw materials

Work In process.

Flnlahed goodB....J(eX.C.baQ(liBA..

Supplies

JK.«°Jtiandiee In Transit

JKa1;e.j:lj8JLfl_.ii)L.Io.xJtro.Qa.

5. loTsatmenta:
ObUgations of a State, Territory, or any political subdivision

thereof, or tbe District of Columbia
Securities Issued under the Federal Farm Loan Act, or under

fluoh Act as amended

Obligations of the United States or its possessiona.

I0^i^u« (di^criijetuQj'):

J8toc)t.-...i;ioc_y,JJoip.orAtlons

ilJMOQiat9(l.JlfircMndl.y.n£jJ(5rp,

BffladA.-..l»ftO.&l_5.p_rpo.r8..1iiojafiL

7. Deferred charges:

Prepaid insurance _

12. Total Assets.

LIABILITIES

13. notes payable _

14. Accounts payable

15. Accrued expenses (describe fully)

.JBaauiB...ljayat>le.

..Taxes Pajrable

..?.aY...R.oll PaY.ab.le

le. other UabUltles (describe fully):

...lM\i?.an.ce.Hfi8er7e.B

..JRs.eex.y.«...f.<jj:..£a!i..Qiie.cj£6.

...fe.9.ome. Tax..Reserve

..P$.ber,.Ac.c<}jm-t.6.Pajrabie^

17. Capital stock:

Preferred stock Oess stock in treasury)

Common stock Oess stock in treasury)

18. Surplus _

19. Undivided profits... .

Prepaid*JUHL..RaaaL

ial-...aa!L.i:QXfilgnL..Txip^..AflYan.o.B8.

8. Ca^tal assets:

L«nd.Iarfihaujae..P.Tpjie.rtsi _ __._

Buildings

Machinery and equipment _ _

Furniture and fixtures

Delivery equipment _

lesB reserves for depreciation and depletion

9. pMiW...ln.t.ere.Q.t. M.Qiued
10. xwiMuBA&^a..W^.Tx^&..3as»Biu.Ixuatee

a. %SSr?„r^^Sg?rib?Pufiy-?*^-I^i'i«i<^^ ^^^Be
Inswranoe Deposits - Reciprocals

Ra.i.l.r.oad..&...P.9.staI..Qlaiaj}.

Siindrles

l'i.?.?...I.D.?.y.?.a.r.'.9..f......Surrender Values

Total Liabilities L Q 2.7.

..>^.;

B^





Page i of Betam
SCHEDUUE L—RECONCILIATION OF NET INCOME AND ANALYSIS OF CHANCES IN SURPLUS

. Netli

. Honti
(o) latarett

a Itora 24, pe«» 1 ol the retani

Q ohllKntioDS of a Rtato, Taiitory, or any poUtlml tab-

1 982 350 45

: tbo District of ColumbliL

} Interwt on obUgatloDi of tho Unitod Btotca or Its c

CO DMduidt dwlucUbla nnder BecUoo aM(o) of tbe B«Tenae Act

of IBM . -

(«) Prooeodi of III* inxumooe poUdea paid apoo tbe deatb of t

IdiutmI -— — * ._™.™—

.

„ °','l-:J|a5ffa1S£OT'ri>'f'.Jtnv-fai.toxy.

(»Cfibruaxy-X»1926...to...B8iiLa..

,)baa 1 B , wl tli_jefipjBffit_ta_ClAfll

.

> cQ4ffiC^>tqA^fA&<lAA9AyVpjM>«BntOX]i

4. ChufM BgkUut roMTM for 00DUoc«BcIeB. etc (to be dotallod)

:

C. ToUl of Udm 1

1

e. Tot«l from Line 1

I ibowa by b«lluiM ibaet •! close of

9. Otbcr a«dit» to sorplna (to be detaOod)

:

SO. Total of Uhm 7 to 0. Indiulve

tmble.year (Lino lO mlnua I

I BbowD by b:daaoe obeet at dote of

15 465_8ja.i<

.lisisMm

..5l§36..5.8

lis,4S5 CiS~]

1309 646 45

,...1.837 toe

7fe$.

......9. J 503.!
1155.0J)00

' 6
1 253-l9A5-£3X^. Totri ot uum

13. Uoallowable dedurtloiu:
UoDstlons, KTBtuJtli

Income uod proflu
of sudl tales pall . .

claimed as a orodlt In Item

ederel taxes paid
pedal Impnivfmf
property aa^iisu'i

- ^' ind flit

penwa on the books.

l^l^l

.7.7.9..4fl

.36.51.58.9 7».«^

tatu tonillDg to uicTttiiae tbo vahio

nnd^fixtures, otJcUtfo&s, or betUrmeDta ireatod(<) Funilt

(&) iDton-bt on IndBbtodni . .

curry (ihilKHtlona or socoiitlos llio interest upon wblcb

5.33.B8..v^

(0 Ad<lltj..ri,' lu ruu?mj fur baddebts ^^l.lch are not IndodcJ In ]

0) Additltiria tu'rtfenes litr rontingendt:, trr-V(Vob«deViijiedj
''

(iEla.1;.e..GlaaB..la6.uxaac.e..Jle6a.

(2)IaBuxaiice.iL£a.lIdjae^QnLeaae
j 761..|l0.i^

oiReaerjje far.BaA.Ohackfl ._ i 4 400 30l
<k) OthccunaUowable deductions (to be detdUvCij: i

w^.-a^^p^

«)

aEa-ao.."^

itt^ieciatifiii....' Z..'Z.13~Z.'Lsi}sai
<»-.

r^«
H. Total of Une IS „
15. DiTldenda paid durlnc the taxable year (stale wceltx: pall In

stock of tho corporation, or other property)

:

(a) Date pald.S—>2x.—2fi... Character..Oa,8)XL

m Dale paid 6-»l—26
(0 Dale paid.6-!l--.26

Ul Date pald^9.7>l!r.26..

aotiiErii^

s Uuurpliu iUtJff^^

J^Slr^l.

93 i 750 log_

Cbaracv^r.......'! I LlJSO'.MO. IJlQ.

ch*rKt«r a '

' 56'2S0 QQ.
Character .*!.. ^J '.150 QQQ.JQQ.

-!: .? L LisQ.'oooJpo.
i ! .7.50.LQQ0.JQQ.

"
3.50 aoQjgg:

QUESTIONS /
KI|ta> OF BUSINESS

1-. By meuu of the key letters given below, Identify tho corporation's main
income-producing activity with one of the gener^ classes, and follow this by a special

description of the business sufficient to give the information called for under each
generu class:

A.—Agnculture and related industries, Including fishing, logging, Ice harvesting,
etc., and also the leasing of such property. State the product or products. B.

—

Mining and quarrying, including gas and oil welts, and also the leasing of such prop-
erty. State the product or products. C.—Manufacturing. State the product and
also the material if not implied by the name of the product. . D.—Construction

—

excavations, buildings, bridges, railroads, ships, etc., also equipping and installing

same with Bystcms, devices, or machinery, without their manufacture. State nature
of structures built, materials used, or kmd of installations. El.—Transportation

—

rail, water, local, etc. State the kind and special product transported, if any.
E2.—Public utilities—gas (natural, coal, or water); electric light or power (hydro or
steam generated); heating (steam or hot water): telephone; waterworks or power.
E3.—Storage—without trading or profit from sales—(elevators, warehouses, stock-
vards, etc.). State product stored. E4.—Leasing transportation or utilities. State
kind of property. F.—Trading in goods bought and not produced by the trading
concern. State manner of trade, whether wholesale, retail, or commission, and product
handled. Sales with storage with profit primarily from sales. G.—Service—domes-
tic, including hotel^ restaurants, etc.; amusements; other professional, personal, or
technical service. State the service. H.—Finance, includmg banking, real estate,
insurance. I.—Concerns not falling in above classes (a) because of combining several
of them with no predominant business, or (b) for other reasons.

2. Concerns whose business involves activity falling in two or more of the above
general classes, where the same product is concerned, should report business as identified

with but one of the above general classes; for example, concerns in A or B which also

transport and market their own product exclusively or mainly, should still be iden-
tified with classes A or B; concerns in C (manufacturing) which own or control their

source of material supply in A or B and which also transport, sell, or install their own
product exclusively or mainly, should be identified with manufacturing; concerns In

D may control or own the source of supply of materials used exclusively or mainly in

their constructive work; concerns in El or E2 may own or control the source of their

material or power; concerns in F may transport or store their own merchandise, but
its production would identify them with A, B, or C.

8. Answers: «i
(a) General class (use key letter designation) X. —
(6) Main income-producing business (pive specifically the information called

for imder each key letter, also whether acting as principal, or as agent
'

on commission; state if inactive or in liquidation)..

JjaJ!aiLJ)xy._J3Qi:tdja

AFFILIATIONS WITH OTHER CORPORATIONS

SEE INSTRUCTION M
4. Does the corporation own 95 per cent or more of tho

stock of another domeetic corporation or of other corporations? .

6. Isc 95 1

lorporntion? .*l*_

r cent or more of your outstanding capital stock owned by another

"

6. Is 96 per cent or more of your outstanding capital stock as well as 96 per cent

or more of the outstanding capital stock of another corporation or of other corpora-

tions owned or controlled by tho same individual or partnership or by the same

individuals, partnerships, or corporations in substantially the same proportion? -HOl—

-

7. If the answer to questions 4, 5, and 6, or to any of them, is yes," answer the

following:
(a) Did the corporation file Forms 851, 852, 853, and 853A for the taxable year

1922 or subsequent taxable years? ..... If the answer to this question is

"yes," these forms will not be required, except under the ch-cumstances described in

Juestion (b). If the answer to this question Is "no," and the answer to questions

5, and G, or to any of them, is "yes," procure from the Collector of Internal Rev-
enue for your district Forms 851, 852, 853, and 853A, Affiliations Schedules 1, 2, 3,

and 4, which shall Ijo filled in and filed as a part of this return. If the answer to

this question is "no," qucation (6) need not be answered^

(h) Did Bubetantlally the same conditions, as are set out in the Afifiliatl^ns

Scheaules filed for 1926 or prior years, obtain during the entire ta.\iible year

19277 If the answer to this question is "no," a statement, setting forth
the particulars in which the situation has changed, should be attached to and made a
part of this return. If there have Ijeen substantial changes in stockholdings, a
complete schedule of such changes should be submitted on Form S53, Affiliations

Schedule 3. If there are companies other than those covered by the AffiliatioLis

Schedules for prior years which, applying the tests contained in questions 4, 6, or C, may
have come into the affiUated group since 1926, Forms Sol, £52, 653, and &53A, are

required for the entire group for the taxable year.

(c) Did the corporation file a consolidated return for the preceding taxable

ycarT

PREDECESSOR BUSINESS

8. Did the corporation file a return under the same name for the preceding taz-

. If not. w
* reorganizatic

If answer is "yec," give name and

BASIS OF RETURN

9. Is this return made on the basis of actual receipts and disbursements?.JlO.
If not, describe fully what other basis or method was used in computing net

'

Aooxasi

LIST OF ATTACHED SCHEDULES

10. Enter below a list of all schedules accompaDyiziff this return, giving for each
a brief title and the ecbcdule number. Tbe name and aSdrees of the taxpayer ehould
be placed on each separate BChedulo accompanying the retuxn.

_?.<?P.?.6.9JL?:$.4iPi>._Sohed\il_e._l__

Explanation Relative to Adjustment of Inventory
February let, 1926 -/(Refjeoted aj Item 2F^
Schedule L)

^

AFFIDAVIT

We, tho undersigned, president and treasurer of tho corporation for which this return is

rdtuTD, inciudioR the accompanying schedules and etatemcnts, baa been examined by bini and
_

good faith, for tho taxable year as stated, pursuant tqAho IlevenuQ Act of 192^ and tuo Rcgulatioi

Sworn to and subscribed before me this

(Sljnati— -

iVeouQ Act OI I'JJtJ and

Of ..CL^ajJL^- , 192 7

\c, being severally
to the best of his ki

Issued under authdrity
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EXPLANATION RELATIVE TO ADJUST-
MENT OF INVENTORY FEB. 1st, 1926.

(Reflected as Item 2F, Schedule L)

Tax Return for Year Ended January 31, 1927

In prior fiscal years it has been our custom to

deduct cash discount from each purchase invoice at

the time the invoice is entered. During the fiscal

year ended January 31, 1927 we changed this policy

in order to conform to the general custom in the

department store field and are now entering the

purchase invoices at their face amount without de-

duction for cash discount. The cash discount is then

taken into earnings when the biU is paid.

Our inventories are taken at retail price and

reduced to cost value by application of the mark-

up percentage determined under the retail inven-

tory method. The mark-up percentage applied at

January 31, 1927 does not take into consideration

any cash discount on purchases, consequently the

cost inventory resulting from the application of this

percentage is in excess of the actual cost of the mer-

chandise by an amount corresponding to the cash

discount taken thereon. AYe desire to adopt this

method as a permanent policy, in order to conform

to the current practice among department stores,

and therefore do not desire to reduce the inven-

tory at January 31, 1927 by any allowance for cash

discount.

It is therefore necessary, in order to conform to

the rule that inventories at beginning and end of

the taxable year must be taken on the same basis.
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to adjust the opening inventory to the same basis as

the closing inventory by restoring to the inventory

at February 1st, 1926 the cash discount that was

deducted therefrom in the application of the mark-

up percentage then in effect, which included and

took into account the cash discount. Based upon a

careful analysis of our purchase records for the

applicable period, we compute the discount that was

deducted from the inventory of January 31, 1926 at

the amount of $119,982.09. [75]



. nt tinii! granted

U. 8. IslenxAU Rsvinoi

(Auditor's Stunp)

CORPORATION INCOME TAX RETURN
For Fiscal Year 1928

Fiscal Yew begun ..Efilariif.ryJL-, 1927, and ended^ ^m\\^ TY i]1 i .i 1,?^

Fd. ThU Return Not Ut« T!.!. Ih. Rheeath Dw •! the Ttea Month FoUo-rint th. Clow .< the Futd T.«

PRINT PlAim-Y CORPORATION'S NAME AND BUSINESS .

BuU-QCk'-jB -

BXQadBr£.yi

Page 1 of Ratum

Tsr
June 400012

12. CompenBuiion of Officers (From So!i«liil9.Cl

—

13. Rent on Business Property

14. Repairs (From sftiOnfc iS

16. Interest ;"^*$

16. Taxes (From SchxJuUB'i

17. Losses by Fire, 8t^^,^rtv-'

It. Bad Debts (From ScheduU O)

19. dvidcudB (From Schedule H) ,.

2<». Depreciation (resulting from exhaustion, wear and tear,

21. Depletion of Mines, OU and Gas WeUs, Timber, etc. (Submit •cbe<ld(e, «« to*"'*";" "'

22. Other Deductions Not Reported Above. (EipUln below, or on «i)u»l« ibeel):

(a) Salaries vaA ^%K£?- *'^'** Indudad in item 2, 12, or H aboTe)

<6) S^^lwtliuc ,8ub.^.«b.dui.,3.9.7.,.7.M.5.a All.o.wancg.s.

(c) Liglit.,;.T2.tex^.e-tc.. - 2.L,.291^.0.6,

(d) Insurance.

2Q55.,S.6a..Q.2

.....3.7..,I25.,.71

Int.....on...Cap.iJ;3l 30.7.,.97.4..36.

.feintenaRce .85.,35S.,.02

D.elive.ry...Expen8e ...59,.035...0o |®A?A.eB fc^M'^^
(/) T.rayelin£-..2xp.

Suoplies
"TofoTAL De

Net In

0CTIQN8 IN Items 12

E (Item 11 minus Item 23)

COMPUTATION OF TAX

26. Net Income (Item 24 above) .

26. Less Credit of $2,000 (for a domestic corporatii

a net income of less than $25,270)

27. Balance (Item 25 minus Item 20)..

31 Less- Income Tax Paid at Source. (This credit can only be allowed to ,

32. Income and Profits Taxes Paid to a Foreign Country or to a Possession of the United States by a domestic corp^

33. Balance of Tax (Item 30 minus Item s 31 and 32)..

An «mend«i return must be marked "Amended" at top of return



\



]Pa«e 8 of Return SCHEDULE K-BALANCE SHEETS (See Instruction 43)

Ituu

BiODiNnro or TuABLs Yeah EKD or Taxabls YbaS

Amoont TolAl Amount TotAl

ASSETS

f....2.. ons..

..2.5..

5.76..

D.O.O..

51

O.Q.

$ .a35.

19

..474

.126.

.5.7.6.

917

..5.S5

_123

.55

.£3

.51

^.C

-4?

31

t ..

«...

2. Notes receivable— -

1.

3.

.9.80.

.49.0

8. Aeconnte receiT«ble..._

4. Inventories:

5 S

_>

Raw materials.

....5.. 7.58.. 7.5.

O.Q.

.SS.

.84

-05

3.. lei.. 7.9S..

5.7.a.

5.25..

255.
Ue.];rhf;,n(ilae..la..Ix.aRait_

Uaifirials iix..!?.9-5:k?..oP-M

256..

.9-

*
'°"6bUm«onB of r Stale, Territory, or any poUtical eubdlvinion

thereof, or the District of Columbia _— ----

Securitiea issued under the Federal Farm Loan Act, or under
S. 260..

51

822.

50.Q.

222

50

QO

97 ..86.5

r

250. -Qoa S^

.._..

ObUgaUons of the United States or its poeeeasions.

*. Loan»(de«!ribefuUy):Debentures of Bullock's,

atflfii- - LQc^aL C.ai:pfi£.4ii-0S-S

454

Inc.

$— 49 .317.

.8^6.

.000.

.63

.22.

.00

«

250 000 00

—Aa£acia±.€L(l.liIej:ciian(iifiAiie-tt.QiiJju 3.

...IQ.

$. 27 f>ft^ 7?

42 377 8f

t

Prepaid t.ie._2igpaisLJBeJii L.

13

j5oa.

3?fi

DO.

14

8. Capital assets:

i i .764. 510 .7a

.14.4

601

..921

131

.3.7

40

$

]

2

-:-

]^ 7?fi 793 nr

141 ..sai ..2£

._._..»»<''* *'. ——

—

-

I......4

2

.642

041

..aas

753

..Of

6e

$

1

.._..

2I

.._5§

1

m
382

81!

—

79 800 00
in VMmimti TiitpTfiat kri^T^iPi^

.

rTflTBt TalVi Tr .iSav

.

"Sk . -Trustee
11. other assets, (describe fuUy)

:

oc

5*

144 815 ..4? ._7.9 800 00

flallroad Aad Postal Claims

Sundries R Rl'fi flf —
Life Ing.m,an.oe_j3itf.reMej:_JaIueB _.. ...AX ...4Q1 ..0.C

la. ToTii. Arwrra .. »10 .19.3 ..06.0 .9.^
1 1. 329 800 -QQ

UABIUnES

IS. HetMpsTsMe

.56.

00.

..5f

- J'

350

.526

34.6.

.4£6..

2m.

.201

.7.2_2

1Q5.

.QD.0

..01:

..3:

..91

16.

00

%« . .
_295

.._.li

...31

._541

..£6i

.515.

16. Accrued expenses (describe fully)

:

Bonua Payable

XSifi-S 23.:iSiils.. . _....

P_axx.9ll...P.aya^lje

16. OOm UablUtles (describe folly)

:

.lDLauj.ejj..5.e..Jie.ESj.y.§.s..

.Reserve ;f.or.£a.d..Che5k9

$ ..23. ..66S.

PRO

..03

..96

..QC

.12

*.. ....._..

.._..

250 000 00

Income Tpjc Reserve 400 non
.Q.t.l;sr_A£C.QUiiijE_£aya"Bl.e ....36 .156

17. CiflUl itock:

Preferred eiock fleee Block In trBMtuT) *

.250 ..OD.p ..0:

t

rommon stock 0ms stock In treamiry) 250 .00.0 oc

18. Surplus - $_£_ .25.2 ..2.45 ..5;

.8.. .2.5.3.. .9.45. .5.3

i.

.7.9. 80.0. 00 '
19. UodlTlded proSU- _ ...7.9 .80.0 ..00

30. ToTAl. LiABiLrnis.

—

I».1Q. 19.3. .0.6.0. .9.3 t 3.29.. 800. oa

Ei 05,

O





PAflre 4 of Return
SCHEDULE L—RECONCILIATION OF NET INCOME AND ANALYSIS OF CHANGES IN SURPLUS

1. N«t loooow from It«m M, pace i ot the return

i, Noota»bl» income:

(a) Intereat 1 obllfBtlons of n Btate, Territory, or uy political aub-

tho UlBtrlct o( ColumtlL
._ . . aecurlt'w Issued under the Federal Form L«ao Act,

under iuoh Act as amended

) lDt«reet on obligations ofttio United States or iU poaeesaioQS-.

JSd Dividends deilucUbre' under BectJon 2M(o) « of tfio Revenue

{«) Prooeode orif/o"'lMuranM"imUcl'M the death of the

(0 Oth« itoms'of nontaxable Income (to be detailed):

(1) - " —
(2)Pxo.flt...fXi5m...-t-xe.de-la.o.t

(3) aLd..dellvexy-au.tQfi.

t. Charges ofalnst n
not on addition

'

4. Charcee offtUaat

a for bnd debts, If Item 18, piKo 1 of i

(»)-

„ _ fcr contingencies, etc, (to be detailed);

.-..,.4

w— --

B. Total of Llnaa 1 to A, IndOflTe.

0, Total from Line 14

7. Net profit for year as shown by books, before any adjostmenta are made
therein (Line 6 minus Line 0)..

1 9. Other credits to surplus (to be detailed)

:

(ajJSQQdHill

10. Total of Lines 7 to 0, Inclusive...

11, Total from Line 17„
13. Surplus and undivided profits a

taxable year (Lino 10 minus Lli

.220..

...11

1
..IZ

1§.3..

501.
.65S.

Q4fl.

205.

.4_.37fl,.(14L

506...B5fl..i3S

aai

4.75.

255.

.729

.650-

,79,

32

31515.0.
461 0.5.

85.3..

945..

1..

.800.

.000.

800. DO

13. Unallowable deductions;

of euch taxes paid to lis r*—cs«ffl_ _ __

claimed as a credit In Item 32, page 1 of the

., r It tuxes tending Ui

property assessed

ing to Increaie the value of the

,nd fiituros, additions, or betterments trvsted as ex-

(/) HeplacomoDts and renowab—
tf) Insurance premiums paid on the life of any officer or employee

where the oorpoDiiion is directly or Indirectly a beneficiary

OS) Interest on Indebtedness Incurred or oonltnut'd to purcha.^e or

, carry obllKaltoiis or ecurlties the interest upon which is wholly
exempt from taiallon

'^0 Additions to reserve for bad debts whlcb are not Included In Item
18, page 1 of return

(/) Additions to reserves lor contingencies, etc. (to be detailed):

(i)£efier.v.e...fox..fla!l..ChLe.c.l!B

(2).Plai;e...GrlaB.8...I;aB.u.r.aac.e..ile.s^rv_(e.

ra)_Iiifl^Res .JiIcLEe...sold...oii..le.aES

.

(t) OtW unuUowuble deductions (to foe detailed):

(i)Ilej?.r.e.ciat.4.o.n

(ails.tima.tje.(L.In.Y.entQxy...Siirinlta&e.

(a) Date paid...K&O.*...28
DJ) Date paid...JjimS...!...

(c) Date paid...S.^P.'t.o.X...

I Date paid.. H.QTr.....4L..
10. Other debits to surplus (to be detailed):

Character flfl-flyi

Character .CS^SIL

Character GS-.Bh.

CharacterD&'beiltUiejS.

(«)-

17. Total of Lines Ifl and 1

...15

.U.7

510..

987.

I3^^

3Q X

744J47„

20.Q..Q0./

95JQ..Q0./

618.52/

,0D.9,.i61.-

441,00.

2.ai.i4.6.ij03r

.150J.QQ0;QQ. ^

.i5o...ooo:;ac^

.150. .QQ.QJOQ.

£0Q..QQajQQ.

13. 65.0I..Q0.Q .00_

QUESTIONS
KIND OF BUSINESS

1. By meani of the key letters given below, identify the corporation's main
lnooine>producing activity with one of the general classes, and follow this by a specia
description of the business sufficient to give the information called for undet each
general class.

A.—Agriculture and related industries, including fishing, logging, ice harvesting,

etc., and also the leasing of such property. State the prfduct or products. B.

—

Mining and quarrjang, including gas and oil wells, and also the leasing of such prop-
erty. State the product or products. C.—Manufacturing. State the product and
alao the material if not implied by the name of the product. D.—Construction

—

excavations, buildings, bricigea, railroads, ships, etc., also equipping and installing

aame with systems, devices, or machinery, without their manufacture. State nature
of structures built, materials used, or kind of installations. El.—Transportation

—

rail, water, local, etc. State the kind and special product transported, if any.
KB.—Public utilities—gae (natural, coal, or water); electric light or power {hydro or

eteam generated); heating {steam or hot water); telephone; waterworks or power.
EJI.—Storage—without trading or profit from sales— (elevators, warehouses, stock-
ards, eto.)- State product stored. E4.—Leasing transportation or utilities. State
;ind of property. F.—Trading in goods bought and not produced by the trading
uswrs. — Ptato manner of trad«, whether who lesalc, retail, or commissioii, and prod-

uct bandied.' Sales with storage with profit primarily from sales. G.—Service-^
domestic, including hotels, restaurants, etc.; amusements; other professional, per-

sonal, or technical service. State the service. H.—Finance, including banking, real

estate, insurance. I.—Concerns not falling in above classes (a) because of com-
bining' several of them with no predominant business, or (6) for other reasons.

2. Concerns whose business involves acti vity falling in two or more of the above
general classes, where the aame -product is concerned, should report business as identified

with but one of the above general classes; for example, concerns in A or B which also

transport and market their own product exclusively or mainly, should still bo iden-

tified with classes A or B; concerns in (manufacturing) which own or control their

source of material supply in A or B and which also transport, sell, or install their own
product exclusively or mainly, should be identified with manufacturing; concerns in

D may control or own the source of supply of materials used exclusively or mainlv in

their constructive work; concerns in El or E2 may own or control the source of their

material or power; concerns in F may transport or store their own merchandise, but
its production would identify them with A, B, or C.

3. Answers: «n
(o) General class (use key letter designation) * _

(&) Main income-producing business (give specifically the information called

for under each key letter, also whether acting as principal, or as agent

on commission; state if inactive or in liquidation) _

.„^a.l5Ml..D.rx..GQ.g.ds

AFFILIATIONS WITH OTHER CORPORATIONS
SEE INSTRUCTION M

tstanding capital

6. Is over 95 per cent or more of your outstanding capital stock owned by another

corporation? .Jk^.B.;. _. .....^...^ .^ _.

6. Is 95 per cent or more of your outstanding capitdl' stock as well as 95 per cent
or more of the outstanding capital stock of another corporatfon or of other corpora-
tions owned or controlled by the same individual or partnership or by the same
individuals, partnerships, or''corporations in substantially the same proportion?JJo..^

7. If the answer to questions 4, 5, and G, or to any of them, is "yes," answer the
following:

(o) Did the corporation file Forms 851, 852, 853, and 853A for the taxable year

1922 or subsequent taxable years? If the answer to this question is

"yes," these forms will not be required, except under the circumstances described in
question (6). If the answer to this question is "no," and the answer to questions
4, 5, and 6, or to any of them, is "yes," procure from the Collector of Internal Rev-
enue for your district Forms 851, 852, 853, and 853A, Affiliations Sclicdules 1, 2, 3,
and 4, which shall be filled in and filed as a part of this return. If the answer to
this question is "no," question [})) neeii not be answered.

(6) Did substantially the same conditions, as are set out in the* Affiliations
Schedules filed for 1927 or prior years, obtain during the entire taxable ypor

1928? If the answer to this question is "no," a statement, setting forth
the particulars in which the situation has changed, should be attached to and made a
part of this return. If there have been substantial changes in stockholdings, a
complete schedule" of such changes should be submitted on Form 853, Afiiliations
Schedule 3. If there are companies other than those covered by the Affiliations
Schedules for prior years which, applying the tests contained in questions 4, 5, or 6,
may have come into the affiliated group since 1927, Forms 851, 852, 853, and 853A»
are required for the entire group for the taxable year.

(c) Did the corporation file a consolidated return for the preceding taxable

PREDECESSOR BUSINESS
8. Did the corporation file a return under the same ni

taxable year? X.^.S— . Was the corporation :

continuation, or reorganization of a bi '

Zi for the year preceding^

' an outgrowth, result, 1

n existence during this J
_^P

Upon such change
If the answer is "j
sheets of new business must be furnished.

BASIS OF RETURN
9. Is this return made on the basis of actual receipts and disbursements?..2l0.*._.

! any asset values increased or decreased? _

closing balance sheets of old bHsiness and opening b^nce

If not, describe fully what other basis or method w

_ Ac.crual

I used in computing net income.

LIST QF ATTACHED SCHEDULES
10. Enter below a list of all schedules accompanying this return, giving for CAoh

a brief title and the schedule number. The name and address of the taxpayer should
be placed on each separate schedule accompanying the return.

.Dep.reciatiQ.n.ScM.dule.I.

We the undersigned, president and treasurer of the corporatio
including the accompanying schedules and statements, l^s been ej

for the taxable }'ear as stated, pursuant to the Revenug Act of 10'J

Sworn to and subscjiljted before me thx^,,. /..TT^..

AFFIDAVIT
for which this return is made, being severally duly
incd by him and is, to the best of his knowledge

,ci the Regulations issued under authority thereof

E3 1-^





Ci4AAJylJitb<^
Form 1120A—Rev. Apr., 1926

IT. S. Internal Revenue

(Auditor'* StMnp)

Jult t.rJi,.f^_

CORPORATION INCOME TAX RETURN
For Fiscal Year 1925

Fiscal Year begun.Tfibruaiy 1 , 1924, and ended ..Januar-y-Sl^ -, 1925

nh Thii Relmi Nol Uler Thui (he Filleenlh Dijr of Ihs Third Month FoUmriiii the Cloie of the Tiuble Y«|^|.

PRINT PLAINLY CORPORATION'S NAME AND BUSINESS ADDRESS

..B.-U-L.L..o..ja.i..»-a
(Name)

Broadjiay^ -Hill-and..aer«ii.th
(Street and Numlwr)

..Loa..AiigeleA^-.0&Ll£oriila.
(Poet office and State)

DaU of Incorporation 1908

Under the Laws of what State or Cotmfry.—.Oallf.CCXll ?

KIND OF BUSINESS ...Re.tall.-Qzy -&QO<la

JIJ^,^^ GROSS INCOME
1. Gross Sales from Trading or MatiufacturiDg,

2. Less Cost oi Oooda Sold:

(a) Inventory at beginnfng of year

(b) Merchandifie bought for sale

(c) Cost of manufactui^ng or otherwise pH

(<f) Total of lines (o), (6), and (c)

(«) Less Inventory at end of year.

3. Gross Profit from Trading or Manufacturing (Item 1 minus Item 2}

4. Gross Profit from Operations Other Than Trading or Manufacturing.

,
, Antloipation

("" -"Oono»88lOtt Isnvings
(»)...Recip.i0.Qal..lA8uxaaoe...U.n!leriR:lt.ing..Proflt

Sundxies
w

.

u=^

6. Interest on Bank Deposit)

6. Rents

7. Royalties

8. Profit from Sale of Real Estate, Stooks, Bonds, and oi.

n-rlannm otfBid^-Trf I>OBi.w»Uo^y|iJiotfaa*T.

10. Other Income (including dividends received on stock of foreign corporatii

(a) .lateiMt ..on.QiSHP.ltal
Handling uhaxges - Term Jlocounts

(W eoaEBi»sl«ai-7«ndiag Uaobiaea & Pay T6l«p^a«»
(c) -Sales -of -.Iasta.£apax«..Boxa8,..Buxlap-,...£to..

11. Total Income in- Itehi

DEDUCTIONS
12. Compensation of Officers (

13. Rent on Business Property

14. Repairs (From Sobedule D)

16. Interest

16. Taxes (From Schedule E!

17. Losses by Fire, Storm, etc. (From Schedule F).

18. Bad Debts (From Schedule O)

19. Dividends (From Schedule n

20. Depreciation (rt^sulting from exhaustion, wear and tear, or obsolescence) (From Schedule I)

21. Depletion of Mines, Oil and Gas Wells, Timber, etc.

22. Other DeHuctions Not Reported Above. (Explalo below.

(a) Salaries and wages. (Not looluded in items 2, 12, or i« awvo/

... Advertiolng 439,088.77 Allowances
' "XightVWatef.Xte. ^1,391.43 Int. on -Caplljal
W-jneiiranoe

23. l^^i.y^P'cJfjPfij Items
TjFaYellng tx

lop^^Btem n minus itaoff! 368^^ 38- -Hew Yofk ^fl ea

26. Net Income (Item 24 above) ^.
26. Less Credit of $2,000 (for a Domestic Corporati

ing a Net Income of less than $25,260)

27. Balance (Item 25 minus Item 26)

28. Income Tax (I2H% of Item 27)
29. If the Net Income of a Domestic Corporation is less

than $25,260, enter the amount in excess of $25,000

30. Totel Tax at 1924 rates (It(

31. Net Income (Item 24 above)
32. Less Credit nf $2,000 (for a Domestic Corporati

ing a Net Income of less than $26,260)

33. Balance (Item 31 minus Item 32)

1 Tax (1S?S
35. If the Net Income of a Domes'tij

than .$26,260, enter the ifttli

36., Total Tax at ifcfc ratol'VItdli

ar That proportlon>(f Mfln'fc-
"^

in 1924 is of
38. That proportion

'

I 1025 is of tho^Wfinl^^

39. Total Tax for fli:al ilA'r ll)25UfItom 37 plus Item 38)
40. Less: Income Tax paid at source (This credit can only

be allowed to a nonresident foreign corporation)
41. Income and Profits Taxes paid to a foreign country or

U. S. poBcssion by a Domestic Corporation

42. Balance of Tax (Item 39 Items 40 and 41)

613 ..B5'

minded return must be marked "Amended" at top of return Checks and drafts will be accepted only if payable at oarLess Tax as computed on original Return 188
Additional Tax ( _^

laa 8371 jae
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Page 4 of Betam
SCHEDULE L-RECONCILIATION OF NET INCOME AND ANALYSIS OF CHANCES IN SURPLUS

I Netlncomelrom Item M, PW 1 oltlid return..

i. NontuaWe InooM^,,
,, g,,„_ Territory, or eny polltlcl rab-

(a) iQtercet

dlTlslo

(b) iDterut

r tbe District of Columbia..„ _ obllRBtloM

or under BUCh Act o» emended

(e) Intenet on obUgetlone o( tbe Dnlted Statee or lt« posaeislonj

(d) DlyldendB deductible under Section iM(«) « ol tbe *e'-.i-- ;-,-£:

W PrSSde ol llle IMuranoe polldea paid upon tbe '>««"";[_'_^"

(/) otKleini ofno»tiiabirinmme"("to be detailed)'

i)Depxeal&t±on...

>. Cbaitee anlnet teeerre lor bad debt., II Item 18, pe(e 1 olretum. la E

an addition to a reeerre -

Cbarg« against reaerreo for contingencies, etc. (to c

(„ Tkftlt.-LQBjaeR-

(ft) Bad-flhejOk-LOBEee-

B. Total of Lln« 1 to 4, InoluslTe.

«. Total from Lin« 14.

7. Net profit tor year" •h'TP.??.**"'"'
*^'"'

"'.'?l?!°!f." "!_°!!!^!.
(Line SmiDua Line 9)

8. Burplu. and undivided profits «i shown by
^"^'^ff

_'^_'**_.''*
!l"!.f.'.

pneedlng taxable year,

fl OUwr crsdlti to torpla* (to b* detailed)

10. Total of Lloea 7 to 9, IneladTO..

11 Total from Una 17 „...„-_——-—---
12 BurSiia and undivided proflU as Bhowo by bolanoe sbeet t

tftVfhla year (Line 10 minus Line 11) -

50.6

.2

...fi.

.SL

.6ia

.29.7.

4ai. 8.6

500.
248.
.323-

7aa S2

181
a70

350
5oa

B4& aa.

f
zm.izs

...1-500
»...Ota3l

273.43.
OOO-IOQ
J3-7£ Aa

. Unallowable deductioDs:
(a) Doaatlons, grutuliics, and contributions
(b) Income and profits tai« paid to the United Blat**, and such taxes

claimed oa a credit lo item 41,pit«* < nf tha»iiim
(c) Special Improvement taxes tendli]

propertv asseased
(i> Furniture

pensee oa tbe books

to Increase the value of t

fliturea, addliloos,' "or 'bettarmeDta 'trrated'aa'e

I Replacements sod renewals..
' Insurance premiums paid on

wbere the corporation Is directly o

.y ofScer orjemployee

Or) Interest
carry „ ..__ , «™^,.„oo „. lu.
United Btutee Issued alter September 24, 1B17, and orlrinally
Bubscrlbed tor by the corporation) the Interest upon wblch h
wholly exempt from taxation

Additions tr.
-

Item 18,

r Indirectly a beneficiary.
3r continued to purcbasi

1 obligations of the

Bubacrlbed
wholly e

(*) Additions to rewrve for bed debts which are not included'ln'
Item 18, page 1 of return.

(0 Additions to reserves for coDt'lDfmdMVetTUo be'detaUed)'

<i)-TbeXt--Xasur«iio6 -Res-exTe
(2)Pla.te..jaia8S...IxiBux-aDice.-Ae6fi(x.7e
(Dlasursjapd Reserve Mdee.on

0) other unallowable dedoetJons ("tobedetaiie^;

(i)Refl*ry.e...lox...Bad..JC!bftcJiL8.

UJTat

(»..

r (state wbetber paid In caab.

btal of Line 13..
Dividends paid during the tasabl'e'j

""Klnit f!}'"'
PtePe'ty):

(0) Datepald.2/37/24.. Cbaracter....jQaah...

(6) Date pald.6/5/24..... Cbaracter.....Oaflh...

(e) Date pald.8/19/2.4- Cbaracter....jOa8h...

.'P..'??S.?»'<'liZi«/24 .Cbaracter.....OaSl)^..

(.).. —/ */ -' Cash
(»)..

1 8..fi69..L,Z6

1.275. 64ft-. -.2?.

.^.4l fl.86.....81-

Leasj)

19. Otber debits t Mailed):

..Caah..

17j,^tal of 1

obo^bdi-

'5.6.06 -756

.950.^0..

.zsQ.bo.-

.750.00.
750.00.
.750..0CL

000 00

...93.

...93.

-.93.

...93.

500

MsJMJm

li SOOiOOO 00" ^
QUESTIONS

KIND OF BUSINESS

1 By means of the key letters given below, identify the corporation'a main

income-producing activity with one of tbe general classes, and foUow this by a special

description of the business sufficient to give the information called for under each

**°^A. Agriculture and related industries, including fishing, logging, ice harvesting,

etc., and also the leasing of such property. State the product or products. B.—
Mining and quarrying, including gas and oil wells, and also the leasing of such prop-

erty. State the product or products. C—Manufacturing. State the product and

also the material if not implied by the name of the product. D.—Construction

—

excavations, buildings, bridges, railroads, shiDs, etc., also equipping and installing

•ame with systems, devices, or machinery, without their manufacture. State nature

of structures built, materials used, or kind of installations. EI.—Transportation-
rail, water, local, etc. State the kind and special product transported, if any.

E2.—Public utilities—gaa (natural, coal, or water); electric light or power (hydro or

•team generated); heating (steam or hot water); telephone; waterworks or power.

ES.—Storage—without trading or profit from sales—(elevators, warehouses, stock-

yards, etc.). State product stored. E4.—Leasing'transportation or utilities. State

kind of property. F.—Trading in goods tiought and not produced by the trading

concern. State manner of trade, whether wholesale, retail, or commission, and product
handled. Sales with storage with profit primarily from sales. G.—Service—domes-
tic, including hotels, restaurants, etc.; amusements; other professional, personal, or

technical service. State the 8er\'tce. H.—Finance, including banking, real estate,

insurance. I.—Concerns not falling in above classes (a) because of combining several

of them with no predominant business, or (6) for other reasons.

2. Concerns whose business Involves activity falling in two or more of the above
general classes, where the aame product is conccrnc<l, should report business as identified

with but one of the above general classes; for example, concerns in A or B which also

transport and market their own product exclusively or mainly, should still be iden-

tified with classes A or B; concerns in C (manufacturing) which own or control their

source of material supply in A or B and which also transport, sell, or install their own
product exclusively or mainly, should be identified with manufacturing; concerns in

D may control or own the source of supply of nmtcrials used exclusively ormainlv in

their constructive work; concerns in El or E2 may own or control the source of their

material or power; concerns in F may transport or store their own merchandise, but
its production would identify them with A, B, or C.

3. Answers: «n

(o) General class (use key letter designation) •_•

(6) Main income-producing business (give specifically the information, called

for under each key letter, also whether acting as principal, or as agent

state if inactive ( 1 liquidation)..

Retail-Dry-Qooda-

AFFILIATIONS WITH OTHER CORPORATIONS
SEE INSTRUCTION 38

4. Does the corporation own 96 percent or more of the outstandiiy; voting capital
stock of another domestic corporation or of other corporations? O-O.

6. Is over 96 per cent or more of your outstanding voting capital stock owned by
another corporation? fiO. _ _

6. Is 96 per center more of your outstanding voting.capital stock as well" as 95"{)er
cent or more of the outstanding voting capital stock of another corporation or of other
corporations owned or controlled by the same individual or partnership or by t|^ same
individuals, partnerships, or corporations in substantially the same proportion? ^® •

7. If the answer to questions 4, 5, and 6, or to any of them, is "yes," nnswer"thc
following: '

(a) Did the corporation file Forms 851, 852, 853, and 853A for the tft^ahIc year

1922 or subsequent taxable years? ' _ If the answer to this question is
yes, these forms will not be required, except under the circumstances described in

questiori (b). If the answer to this question is "no," and the answer to questions
4, 6, and 6, or to any of them, is "yes," procure from the Collector of Internal Rev-
enue for your district Forma 851, 852, 853, and 853A, Affiliations Schedules 1,2,3,
and 4, which shall be filled in and filed as a part of this return. If the i

this question is "no," question (6) need not be answered.

(b) Did substantially the same conditions, as are set out in the Affiliations
Schedules filed for 1924 or prior years, obtain during the entire taxable year

10257 .^ - If the answer to this question ia "no." a statement, setting forth
the particulars in which the situation has changed, should be attached td and made a
part of this return. If there have been substantial changes in stockholdings, a
complete schedule of such changes should be submitted on Form 853, Affiliations
Schedule 3. If there are companies other than those covered by the Affiliations
Schedules for prior vears which, applying the tests contained in questions 4, 6, or 6, may
have come into the affiliated group since 1924, Forms 851, 852, 853, and 853A, are
required for the entire group for the taxable year.

(cj Did the corporation file a consolidated return for the preceding taxable

8. Did the corporatli

able year? ...1.68.....
result, continuation, or re

PREDECESSOR BUSINESS

1 file a return under the same ni for the preceding tax*

If not, was the corporation in any way an outgrovth,
organization of a business or businesses in eoristeace during

this or the preceding taxable year?
address of each predecessor business.

) "yes," give name and

BASIS OF RETURN

9. Is this return made on the basis of actual receipts and disbursementsT.SO.
If not, describe fully what other basis or method was used In computing net income.

-AQCruaX -.„

LIST OF ATTACHED SCHEDULES

10. Enter below a list of all schedules accompanying this return, giving for each
a brief title and the schedule number. The name and addreee of the taxpayer should
be placed on each separate schedule accompanying the return.

.Ji6jpiAOlatLQa^..aoliadul£L..X..

.3che4ule.B.

AFFIDAVIT
We, the undersigned, president and treasurer of the coiporatinn for which this rctu

return, including the accompanying schedules and statements, 1ms been examined bv him
a faith, for the taxable year as stated, pursuant toAhe Reve

Sworn to and sub^ibed before me this ../.^......, day of

..,.,.. made, being severally duly sworn, each for himself deposes and savs that thia

»nnrf f.lth fnr .f, «
'
accompanying schedules and statements, has been examined by him and is, to the best of his knowledge and belieff»(4iie and complete return made ingood faith, for the taxable year as stated, pursuant tp/he Revenue Act of 1920 and the Regulations Issued under authority thereof.

^^ j?;'uru mauo m

oOioer adminisuriuK
.1], •-..uI..Jf.LL((.^

/(Title) ^*^ ....^^
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[Title of Court and Cause.]

MOTION TO CONSOLIDATE.

COMES NOW the parties to the above-entitled

causes by their counsel of record and move

:

1. That the above-entitled causes shall be con-

solidated for record, briefing, hearing and decision.

2. That there shall be but one consolidated State-

ment of Evidence in the above-entitled causes,

wliich shall be signed by the attorne3's for the parties

hereto and shall contain all of the evidence intro-

duced by both parties to the above-entitled causes

which is material in so far as it relates to the as-

sigTiments of error by both parties in their respec-

tive petitions for review by this Court of the de-

cision of the Board of Tax Appeals.

3. That the consolidated transcript of record on

appeal shall omit any repetition of dociunents.

(Sgd) FRANK J. WIDEMAN,
Assistant Attorney General.

(Sig-ned) ROBERT H. JACKSON,
Assistant General Counsel for the

Bureau of Internal Revenue.

(Sgd) THOMAS R. DEMPSEY,
(Sgd) A. CALDER MACKAY,

Attorneys for Taxpayer.

CRM-spt [81]



96 Comm'r of Internal Revenue

[Title of Court and Cause.]

ORDER.

Upon consideration of the joint motion filed herein

by counsel for the parties in the above-entitled pro-

ceedings, moving the Court to consolidate said pro-

ceedings for purposes of record, brief, hearing and

decision, and for other purposes, it is this 22 day

of April A. D., 1935,

ORDERED that the said motion be and it is

hereby granted.

By
(Sg) CURTIS D. WILBUR,

Senior U. S. Circuit Judge.

[Endorsed] : Order etc. Eiled April 22, 1935.

Paul P. O'Brien, Clerk.

[Endorsed] : U. S. Board of Tax Appeals. Filed

May 1, 1935. [82]

[Title of Court and Cause.]

STIPULATION RE TRANSCRIPT OF
RECORD.

WHEREAS each of the parties hereto has filed

a petition for reveiew by the United States Circuit

Court of Appeals for the Ninth Circuit of the

decision of the Board heretofore rendered in the

above-entitled cause

;

NOW, THEREFORE, IT IS HEREBY STIPU-

LATED, by and between the parties hereto, that the

Clerk of the above-entitled Board shall prepare,
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certify and return to said Circuit Court of Appeals

only one transcript of record on each such j)etitions

for review ; such transcript to include all records of

proceedings, and joapers included in the praecipe

therefor, of both parties, together with this Stipu-

lation.

IT IS FURTHER STIPULATED that such

transcript so certified and returned shall be printed

together by the Clerk of said Circuit Court of Ap-

peals under one cover. [83]

IT IS FURTHER STIPULATED that the Clerk

of the United States Board of Tax Appeals, in pre-

paring such transcript of record, may eliminate all

duplications of items called for in the respective

Praecipes of each of the petitioners

;

IT IS FURTHER STIPULATED that the cost

of certifying and of printing the combined record

shall be allocated between the parties on the basis

of the portion of the combined record taken by each

party, to-wit, 60% to the Commissioner and 40%
to the taxpayer.

(Sg) THOMAS R. DEMPSEY,
(Sg) A. CALDER MACKAY,

Attorneys for Taxpayer.

(Sg) ROBERT H. JACKSON,
Assistant General Counsel for the

Bureau of Internal Revenue.

Attorney for the Commissioner of

Internal Revenue.

Dated: April 30, 1935.

CRM-spt

[Endorsed] : U. S. Board of Tax Appeals. Filed

May 1, 1935. [84]



98 Comm'r of Internal Revenue

[Title of Court and Cause.]

JOINT PRAECIPE FOR RECORD
To the Clerk of the United States Board of Tax

Appeals

:

You will please prepare, transmit and deliver to

the Clerk of the United States Circuit Court of

Appeals for the Ninth Circuit, copies duly certified

as correct of the following documents and records

in the above-entitled causes, in connection with the

petitions for review by the said Circuit Court of

Appeals for the Ninth Circuit, heretofore filed by

the Commissioner of Internal Revenue and by the

taxpayer, Bullock's.

1. Docket entries of the proceedings before the

Board

;

2. Pleadings before the Board, including:

(a) Petition, including annexed copy of de-

ficiency letter and statement attached;

(b) Answer filed July 24, 1929

;

(c) Motion to amend answer and amend-

ment to answer filed May 6, 1932 and granted

May 9, 1932

;

(d) Reply filed June 13, 1932;

(e) First amended petition filed September

28, 1933

;

(f) Answer to amended petition. [85]

3. Memorandum Opinion and Decision of the

Board, promulgated and entered on August 8, 1934

;
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4. Final decision or Order of Redetermination

entered on October 17, 1934;

5. Petition for Review filed January 4, 1935 by

the Commissioner of Internal Revenue, together

with Proof of Service of Notice of Filing Petition

for Review and of a copy of Petition for Review on

taxpayer and his counsel;

6. Petition for review filed on January 14, 1935

by taxpayer, Bullock's, together with Proof of Serv-

ice of Notice of Filing said petition for review

and of service of a copy of same.

7. Joint Statement of Evidence, together with

the Exhibits thereto attached, and order of the

Board approving and settling the same.

8. Joint Motion to consolidate, together with

Court's order entered on April 22, 1935.

9. Stipulation re Transcript of Record;

10. Any and all orders of enlargements made

by the Board with respect to preparation and trans-

mittal of record on appeal; not included in record.

11. This Praecipe.

Said transcript to be prepared, certified and trans-

mitted as required by law and the rules of the

United States Circuit Court of Appeals for the

Ninth Circuit.

Dated April 22, 1935.

(Signed) ROBERT H. JACKSON
Assistant General Counsel for the

Bureau of Internal Revenue.



100 CommW of Internal Revenue

Service of a copy of the within Praecipe is hereby

admitted this 26th day of April, 1935, and the same

is agreed to and adopted on behalf of the taxpayer.

THOMAS R. DEMPSEY
A. CALDER MACKAY

Attorneys for Taxpayer.

[Endorsed] : U. S. Board of Tax Appeals. Filed

May 1, 1935. [86]

United States Board of Tax Appeals

Washington

[Title of Cause.]

CERTIFICATE

I, B. D. Gamble, clerk of the U. S. Board of Tax

Appeals, do hereby certify that the foregoing pages,

1 to 86, inclusive, contain and are a true copy of the

transcript of record, papers, and proceedings on

me and of record in my office as called for by the

Praecipe in the appeal (or appeals) as above nmn-

bered and entitled.

In testimony whereof, I hereunto set my hand and

affix the seal of the United States Board of Tax

Appeals, at Washington, in the District of Colmn-

bia, this 13th day of May, 1935.

[Seal] B. D. GAMBLE
Clerk, United States Board

of Tax Appeals.
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[Endorsed]: No. 7881. United States Circuit

Court of Appeals for the Ninth Circuit. Commis-

sioner of Internal Revenue, Petitioner, vs. Bul-

lock's, a Corporation, Respondent, and Bullock's, a

Corporation, Petitioner, vs. Commissioner of In-

ternal Revenue, Respondent. Transcript of the

Record. Upon Petitions to Review an Order of the

United States Board of Tax Appeals.

Filed May 31, 1935.

PAUL P. O'BRIEN,
Clerk of the United States Circuit Court of Ap-

peals for the Ninth Circuit.
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In the United States Circuit Court of

Appeals for the Ninth Circuit

No. 7881

Commissioner of Internal Revenue, petitioner

V.

Bullock's, a Corporation, respondent

Bullock's, a Corporation, petitioner

V.

Commissioner of Internal Revenue, respondent

ON PETITIONS FOR REVIEW OF DECISION OF THE UNITED
STATES BOARD OF TAX APPEALS

BRIEF POR THE COMMISSIONER

OPINION BELOW

The only previous opinion is a memorandum

opinion of the United States Board of Tax Ap-

I peals (R. 33-47), which is not reported.

JURISDICTION

• This case involves Federal income taxes for the

" fiscal years ending January 31, 1925, and January

31, 1927. It is before this Court on cross petitions

to review the decision of the United States Board
(1)



of Tax Appeals entered October 17, 1934 (R. 48).

Petition for review was filed by the Commissioner

on January 4, 1935 (R. 49-58), and by the tax-

payer on January 14, 1935 (R. 61-67), pursuant

to the provisions of the Revenue Act of 1926, c.

27, 44 Stat. 9, 109-110, Sections 1001-1003, as

amended by Section 1101 of the Revenue Act of

1932, c. 209, 47 Stat. 169.

QUESTIONS PRESENTED

1. Prior to the year 1927 the taxpayer consist-

ently reduced its inventories by the amount of cash

discounts received on goods purchased. Beginning

with the year 1927 it abandoned this method and

reported its inventories at the gross invoice price

and credited to an income account the discounts

allowed. In making the change the taxpayer in-

creased its opening inventory for 1927 by $119,-

982.09, the amount of the discounts previously al-

lowed on the merchandise included in such opening

inventory. The question is whether the change in

the method of handling discounts requires the in-

clusion of $119,982.09 in the taxpayer's income for

the year 1927.

2. Whether the assessment of an additional tax

for the fiscal year ending January 31, 1925, is

barred by the statute of limitations.

STATUTE AND REGULATIONS INVOLVED

The statute and regulations involved will be

found in the Appendix, infra, pp. 18-28.



STATEMENT

The facts which were stipulated are substantially

as follows (R. 70-74) :

The taxpayer is a corporation which operated a

large dry goods department store. It kept its books

on the accrual basis (R. 70).

From the year 1914 to February 1, 1926 (the

beginning of its fiscal year 1927), taxpayer con-

sistently treated cash discounts allowed to it on

purchases as credits to the purchase accounts

—

that is to say, it reduced the cost of merchandise

purchased, and, therefore, the cost of goods sold,

by the amount of cash discounts allowed to it on

purchases (R. 70).

In taking its inventories at the end of each fiscal

year from 1914 to and including its fiscal year

ended January 31, 1926, taxpayer priced its mer-

chandise in inventory at cost after deducting the

cash discounts allowed (R. 71).

Taxpayer's closing inventory for the fiscal year

ended January 31, 1926, as shown on its books of

account, and as shown on its income-tax return

for said fiscal year, was $3,053,637. Said sum was

also shown on taxpayer's books as the opening in-

ventory at February 1, 1926 (R. 71).

On February 1, 1926, after the pricing of the

opening inventory at February 1, 1926, as above

mentioned, taxpayer changed its method of treat-

ing cash discounts by crediting all cash discounts

allowed to it to an income account, and thereafter

it priced its merchandise in its inventory at the
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gross piirchase price without deduction of the cash

discount which had been allowed thereon (R. 71).

The amount of cash discounts allowed on mer-

chandise included in the closing inventory at Jan-

uary 31, 1926, which was also the opening inventory

at February 1, 1926, was $119,982.09 (R. 71).

Taxpayer's closing inventory at January 31,

1927, as shown by its books and income-tax return

for the fiscal year ended January 31, 1927, amount-

ing to $3,161,799, was priced at cost, without any

deduction for cash discounts; but in accordance

with its books, in its return taxpayer reported as

income an item of $603,782.53 as "Cash Discounts

Earned", which was the total sum realized from

discounts on merchandise purchased during that

fiscal year. In the said $603,782.53 there was in-

cluded the sum of $123,119.71, representing cash

discounts on purchases of merchandise included in

said inventory at January 31, 1927 (R. 71-72).

Taxpayer reported its gross profit from trading

or manufacturing in its income-tax return for the

fiscal year ended January 31, 1927, as follows

(R. 72) :

Gross sales from trading or manufac-

turing, less returns and allowances $21, 851, 100. 91

Less cost of goods sold

:

Inventory at beginning of year— $3, 173, 619. 09

Merchandise bought for sale 14, 715, 284. 53

Total 17, 888, 903. 62

Less inventory at end of year 3. 161, 799. 00
14, 727, 104. 62

Gross profit from trading or

manufacturing 7, 123, 996. 29



During the fiscal year ended January 31, 1928,

the taxpayer followed the same method of treat-

ment of cash discounts as it had followed in the

fiscal year ended January 31, 1927. The cash dis-

counts allowed taxpayer on its merchandise pur-

chases during the taxable year 1928 amounted to

$445,926.79, which was reported as income on its

books and income-tax return. Included in said

amount was $109,985, which represented cash dis-

counts received on purchases of the merchandise

included in its closing inventory for the fiscal year

1928 (R. 73).

Taxpayer transferred all of its assets to Bul-

lock's, Incorporated, prior to February 1, 1928

(R. 73).

That taxpayer's income-tax return for the fiscal

year beginning February 1, 1927, was filed June 15,

1928, using the new inventory method. Its income-

tax liability for said fiscal year was closed August

21, 1930, upon the basis of the tax shown in the

return (R. 73).

In arriving at the deficiency for the fiscal year

1927, proposed in the sixty-day letter, Commis-
sioner restored the opening inventory for the fiscal

year to the same figure as that for the closing in-

ventory for the year ended January 31, 1926, to

wit: $3,053,637, thereby, in effect, increasing tax-

payer's income by $119,982.09 (R. 72). The Board
of Tax Appeals reversed the Commissioner, and
he files this appeal.



Taxpayer filed its income-tax return covering its

fiscal year ended January 31, 1925, with the Col-

lector of Internal Revenue at Los Angeles, Cali-

fornia, on April 15, 1925, which return contained

all items of gross income and deductions as pro-

vided by law, including all completed schedules and

information required by the return form and which

reflected a net taxable income in the sum of

$1,506,481.26 and a total tax liability of $188,310.16

(R. 73).

On May 15, 1926, taxpayer filed with said Col-

lector of Internal Revenue an amended return for

said fiscal year ended January 31, 1925, which re-

turn was identical in every respect with the return

filed on April 15, 1925, except that the total tax lia-

bility shown thereon, computed under the provi-

sions of the Revenue Act of 1926, was $188,937.86,

in lieu of $188,310.16, or an increase in tax liability

of $627.70 (R. 73-74). The Board held that the

deficiency for 1925 was not barred. The taxpayer

appeals on this point.

SPECIFICATION OF ERRORS TO BE URGED

1. The Board of Tax Appeals erred in holding

and deciding that the Commissioner erroneously

added to the taxpayer's net taxable income for the

fiscal year ending January 31, 1927, the amount of

$119,982.09, representing the amount added by the

taxpayer to its opening inventory at February 1,

1926, to place it on the same basis as the closing

inventory at January 31, 1927.



2. The Board of Tax Appeals erred in failing to

hold and find that when the change was made by the

taxpayer in its method of treating cash discounts

or taking inventories which had an effect on tax-

able income not previously reported under the

method of account employed by it, such unreported

income should be taken up in taxable income in the

year of change.

3. The Board of Tax Appeals erred in failing to

hold and decide that the taxpayer is not entitled to

increase arbitrarily the amount of its opening

inventory at February 1, 1926 (which had been

valued at net cost of merchandise included therein

at January 31, 1926), by the amount of cash dis-

counts previously eliminated therefrom, without

making a compensating increase in its taxable

income for the year of change.

4. The Board of Tax Appeals erred in holding

and deciding that the addition of $119,982.09 made

to the opening inventory at February 1, 1926, to

offset a similar item of $123,119.71 at January 31,

1927, made the inventories consistent and equal-

ized the difference without a further compensating

adjustment to income.

5. The Board of Tax Appeals erred in failing to

find and hold that the taxpayer received a compen-

sating adjustment in the subsequent fiscal year end-

ing January 31, 1928, for the cash discounts of

$123,119.71 on merchandise included in the closing

inventory at January 31, 1927, by the inclusion of

32263—35-
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said item of $123,119.71 in the opening inventory

for such subsequent year, and that the said item

cannot be also used to offset a similar item of $119,-

982.09 at February 1, 1926.

6. The Board of Tax Appeals erred in failing

to hold and decide that there is a deficiency in in-

come tax for the fiscal year ending January 31,

1927, in the amount of $20,343.99.

SUMMARY OF ARGUMENT

Prior to the beginning of the fiscal year 1927, the

taxpayer had credited directly to its inventory ac-

count cash discounts on merchandise purchased,

thereby applying the cash discounts as a reduction

in the cost of goods purchased by it. Beginning

with the fiscal year 1927, it changed this method

of accounting for cash discounts and thereafter

credited the cash discounts to a separate current

income account, or earned discount account. By
this method the gross cost of the goods purchased

was carried in the inventory, and the net cost of

the goods was reflected in its income statements

through the compensating effect of the earned dis-

count account. The opening inventory for 1927 re-

flected only the net cost of the goods on hand, and,

in order to bring that amount into agreement with

the inventory costs of subsequent purchases, the

opening inventory was marked up by $119,982.09.

However, the taxpayer did not make a correspond-

ing credit to its earned discount account, but made



the credit directly to its surplus account through

a nontaxable adjustment. It, therefore, arbitrar-

ily raised the cost of goods on hand, which, when

sold, would effect a reduction in taxable income by

exactly the same amount.

At the end of the taxable year, the taxpayer had

on hand goods purchased during that year for

which the cash discount had been $123,119.71,

which amount was shown in that year's earned dis-

count account. In the normal working of the in-

ventory, those discounts, while reflected in income

in 1927 through that year's earned discount ac-

count, would be compensated in later years when
the goods were sold, and at gross cost used in the

income computation. The effect of this item the

Board misunderstood. It entirely overlooked the

fact that the ''cost of goods" carried over for sale

in subsequent years included the offsetting debit to

the $123,119.71 credit contained in the earned dis-

count account, and erroneously concluded that that

credit in the earned discount account offset the in-

ventory mark-up. Therefore, the net effect of the

Board's decision was to allow the taxpayer to

escape tax on $119,982.09 of its income.

It is to be noted that the closing inventory of the

year in question, which contained the offsetting

charge of $123,119.71, became the opening inven-

tory for the subsequent year, and the tax for that

year has been settled and the year closed without

any disturbance of that item in the "cost of goods
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sold." Consequently, if the income accruing be-

cause of the mark-up in the opening inventory for

1927, due to the change of method in reporting cash

discounts, is not taxed in the year 1927, it never

will be taxed.

ARGUMENT

The taxpayer increased its opening inventory for

the fiscal year ending January 31, 1927, by the

amount of $119,982.09, alleging that such adjust-

ment was necessary in view of a new method

adopted in that year for handling cash discounts

on merchandise purchased. The Commissioner

held that the change of method had the effect of

increasing the income by a like amount, such

amount representing cash discounts on merchan-

dise included in the opening inventory for the

year 1927. The Board of Tax Appeals reversed

the Commissioner. It is submitted that in so

doing, the Board misconceived the effect upon

income of the taxpayer's change of method of

treating cash discounts.

It was the taxpayer's consistent practice, prior

to 1927, to inventory its merchandise at the invoice

price, less cash discount allowed. If, for example,

the taxpayer purchased an article of furniture hav-

ing an invoice price of $100, it would be allowed a

cash discount if payment was made immediately.

Assuming the discount to be 2%, it would include
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the furniture in its inventory at $98. When the

article was subsequently sold for $125, the profit

reported was $27. The profit consisted of two ele-

ments, the discount of $2 and the apparent profit of

$25. Under this method the taxpayer did not im-

mediately report as income the discount when al-

lowed, but deferred it until the sale was made.

Beginning with 1927, the taxpayer abandoned

this method of adjusting discount allowed on its

purchases. Instead, it reported in inventory the

full invoice price of merchandise purchased, and

immediately reported as income the discount al-

lowed by crediting it to an earned discount account.

Using the example given in the preceding para-

graph, the $100 would be debited to inventory of

goods purchased and the $2 would be credited to the

earned discount account, an entry which would rep-

resent current income. When the furniture was

sold for $125, the profit reported was $25.

It is thus seen that, under the first method, the

discount is treated as deferred income to be taxed

in the year the merchandise is sold, while under

the second method the discount is reported as in-

come immediately when allowed. Either system is

permissible, provided it is consistently adhered to.

Warfield-Pratt-Howell Co. v. Commissioner, 13

B. T. A. 305.

A change in method, however, if made without

compensatory adjustments, will distort income for

the year in which the change is made. Let it be
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assumed that the furniture referred to in the first

example above was one item in the merchandise in-

ventory at the opening of the fiscal year 1927. The

invoice price was $100, but it actually cost the tax-

payer only $98, since the taxpayer had taken

advantage of the cash discount allowed. Under the

method it then used it did not report the $2 as

income. Its method required it to defer the re-

porting of that income until a sale was consum-

mated. The taxpayer changed its method of han-

dling discounts in 1927, and, to give effect to the

change, it increased its opening inventory by $2,

the discount taken on the furniture when pur-

chased. Let us further assume that the furniture

was sold in 1927 for $125. The taxpayer would

have us believe that the taxable profit is only $25,

the difference between $125, selling price, and $100,

the invoice price, when, as a matter of fact, the tax-

able profit was clearly $27, the difference between

$125, the selling price, and $98, the net purchase

price. The error is plainly attributable to the tax-

payer's failure to report as income the $2 which

it added to its opening inventory. In other words,

prior to 1927, the taxpayer deferred the reporting

of the $2 discount until the sale was consummated,

and now, after it changed its method of handling

discounts, it refuses to pay the tax on such de-

ferred income.^ The sum of $119,982.09, which

^ A further illustration of the ultimate effect of the change

in the method of handling cash discounts is given in Ap-
pendix B, infra, pp. 25-28.

f
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the Commissioner added to income in the instant

case, is in the same category as the $2 discount re-

ferred to in the example above. It is the total of

the cash discounts allowed on merchandise included

in the opening 1927 inventory. When the tax-

payer increased its opening inventory by that

amount, it apparently realized that there had ac-

crued to it income to the extent of $119,982.09, for

it transferred that amount to its surplus account,

thereby avoiding the tax thereon, instead of making

a credit entry of a like amount to the earned dis-

count account.

It is apparent that under the former method of

valuing inventories—that is, the net-figure

method—the income or profit to be derived never

was realized nor shown on the books nor reported

in the return until the merchandise covered by that

inventory was sold. During the year 1926 there

were $119,982.09 of discounts realized by the tax-

payer. Unless that amount of discount is shown

as income for the fiscal year 1927, the year of the

change, it will escape taxation, because the only

time when such discounts were reported as income

under the old method was at the time of sale. If

the taxpayer's addition to the opening inventory is

allowed without the adjustment contended for by

the Commissioner, the effect would be to treat those

discounts as if they had been reported as income

prior to February 1, 1926, whereas they, in fact,
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have never been so reported. Under the old

method the profits resulting from discounts did not

find their way into income until the year of sale of

the goods. Under the new method the profits found

their way into income in the year of purchase and

not the year of sale. The taxpayer wants to treat

the inventory at the moment of change as if the

discount profit from the merchandise in the inven-

tory had already found its way into income, which,

of course, is not a fact. Plainly, if the discounts

are added to the opening inventory, as the taxpayer

has done, then they must also be included in income.

The Board states that the addition of the item

of $119,982.09 to the opening inventory was made

to offset a similar item of $123,119.71 included in

the closing inventory and would about equalize the

difference. But the discounts on merchandise ap-

pearing in the closing inventory for 1927 have little

or no relation to the discounts on merchandise in-

cluded in the opening inventory. The discounts

received during 1927 amounted to $603,782.53 and

were reported as current income. Included in that

amount was $123,119.71, representing the discounts

allowed on the merchandise included in the closing

inventory. But since the inventory of the succeed-

ing year includes this merchandise at gross invoice

price, it is apparent that the taxpayer will get the

benefit of the higher priced inventory in comput-

ing the gain on subsequent sales. The Board re-

lies upon Higginbotham-Bailey-Logan Co. v. Com-

missioner, 8 B. T. A. 566; Edgar Co. v. Commis-

i
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sioner, 16 B. T. A. 120; Brewer Co. v. Commis-

sioner, 1 B. T. A. 417. These cases are not in point,

since they do not involve a change in the method of

handling cash discounts. The Board also refers to

Boyne City Lumber Co. v. Commissioner, 7 B. T. A.

36. In that case the Commissioner changed the

opening inventory to cost or market, whichever

was lower, but made no corresponding change in

the opening inventory, which the taxpayer had

taken at market. The Board condemned this lack

of consistency, stating that one method should

be used for both opening and closing inventories.

This is not the situation here. The taxpayer, not

the Commissioner, is seeking to change its inven-

tory figure because of a change in its method of

handling discounts on purchases. The Commis-

sioner does not object to the figures reported in

the closing inventory, nor does he object to the

marked-up figures in the opening inventory, but

he does object to the avoidance of tax on income

necessarily accruing because of the change in

method. It is the Commissioner 's position that the

taxpayer is entitled to increase its opening inven-

tory by $119,982.09, but such increase must be ac-

counted for as current income and not as non-

taxable surplus.

The taxpayer has pleaded the issue in the alter-

native. It claims the right to continue the old

basis. A return to the old basis, however, is out of

question. The taxpayer voluntarily chose to make
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the change in its method. The Commissioner ac-

cepted the change, and not only computed the tax-

able year's income on the basis of the new method,

but also closed the return for the subsequent year

(which was the liquidating year of the taxpayer's

business) on the new basis. The taxpayer should

not be permitted to change from one method to

another at will ; such practice would plainly distort

income.

II

The issue raised by the taxpayer in its cross

appeal is whether the deficiency asserted for the

fiscal year ending January 31, 1925, is barred by

the statute of limitations. The original return for

that year was filed April 15, 1925, under the provi-

sions of the Revenue Act of 1924, and on May 16,

1926, an amended return was filed under the provi-

sions of the Revenue Act of 1926 showing an in-

creased tax liability. The notice of deficiency was

mailed April 12, 1929.

In National Paper Co. v. Helvering, 293 U. S.

183, the Court held that an amended return filed

under the provisions of the Revenue Act of 1926

was not the original return required under the 1926

Act to start the three-year period of limitations in

Section 277 (a) of said Act. It, therefore, appears

that the deficiency here asserted for the fiscal year

1925 is barred, inasmuch as the notice of deficiency

was mailed more than three years after the date of

the filing of the original return.
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CONCLUSION

It is submitted that the decision of the Board

on the issue raised in the Commissioner's appeal

should be reversed.

Respectfully submitted.

Frank J. Wideman,

Assistant Attorney General.

SewALL Key,

John G. Remey,

Special Assistants to the Attorney General.

November 1935.



APPENDIX A

Revenue Act of 1926, c. 27, 44 Stat. 9

:

Sec. 205. Inventories.—Whenever in the
opinion of the Commissioner the use of in-

ventories is necessary in order clearly to de-

termine the income of any taxpayer, inven-
tories shall be taken by such taxpayer upon
such basis as the Commissioner, with the ap-
proval of the Secretary, may prescribe as
conforming as nearly as may be to the best

accounting practice in the trade or business
and as most clearly reflecting the income.

Sec. 212. (b) The net income shall be com-
puted upon the basis of the taxpayer's an-
nual accounting period (fiscal year or calen-

dar year, as the case may be) in accordance
with the method of accounting regularly em-
ployed in keeping the books of such tax-

payer ; but if no such method of accounting
has been so employed, or if the method em-
ployed does not clearly reflect the income,
the computation shall be made in accordance
with such method as in the opinion of the
Commissioner does clearly reflect the in-

come. If the taxpayer's annual accounting
period is other than a fiscal year as defined
in section 200 or if the taxpayer has no an-
nual accounting period or does not keep
books, the net income shall be computed on
the basis of the calendar year.

Sec. 232. Net income of corporations de-

fined. In the case of a corporation subject

to the tax imposed by section 230 the term
**net income" means the gross income as de-

(18)
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fined in section 233 less the deductions

allowed by sections 234 and 206, and the net

income shall be computed on the same basis

as is provided in subdivisions (b) and (3)

of section 212 or in section 226. In the case

of a foreign corporation or of a corporation

entitled to the benefits of section 262, the

computation shall also be made in the man-
ner provided in section 217.

Sec. 274. (a) If in the case of any tax-

payer the Commissioner determines that

there is a deficiency in respect of the tax

imposed by this title, the Commissioner is

authorized to send notice of such deficiency

to the taxpayer by registered mail. Within
60 days after such notice is mailed (not
counting Sunday as the sixtieth day) the

taxpayer may file a petition with the Board
of Tax Appeals for a redetermination of the
deficiency. Except as otherwise provided in

subdivision (d) or (f ) of this section, or in
section 279, 282, or 1001, no assessment of a
deficiency in respect of the tax imposed by
this title and no distraint or proceeding in

court for its collection shall be made, begun,
or prosecuted until such notice has been
mailed to the taxpayer, nor until the expira-
tion of such 60-day period, nor, if a petition
has been filed with the Board, until the de-
cision of the Board has become final. Not-
withstanding the provisions of section 3224
of the Revised Statutes, the making of such
assessment or the beginning of such proceed-
ing or distraint during the time such pro-
hibition is in force may be enjoined by a
proceeding in the proper court.

Sec. 277. Period of limitation upon as-
sessment AND collection OF TAX.— (a) Ex-
cept as provided in section 278

—

(1) The amount of income taxes imposed
by this Act shall be assessed within three
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years after the return was filed, and no pro-
ceeding in court without assessment for the
collection of such taxes shall be begun after

the expiration of such period.

Treasury Regulations 69

:

Aet. 23. Bases or computation.—Ap-
proved standard methods of accounting will

ordinarily be regarded as clearly reflecting

income. A method of accounting will not,

however, be regarded as clearly reflecting in-

come unless all items of gross income and all

deductions are treated with reasonable con-

sistency. See section 200 for definitions of

''paid or accrued" and "paid or incurred."
All items of gross income shall be included
in the gross income for the taxable year in

which they are received by the taxpayer, and
deductions taken accordingly, unless in

order clearly to reflect income such amounts
are to be properly accounted for as of a dif-

ferent period. (See sections 200 (d) and
213 (a).) For instance, in any case in

which it is necessary to use an inventory, no
accounting in regard to purchases and sales

will correctly reflect income except an ac-

crual method. A taxpayer is deemed to

have received items of gross income which
have been credited to or set apart for him
without restriction. (See articles 51 and 52.)

On the other hand, appreciation in value of
property is not even an accrual of income to

a taxpayer prior to the realization of such
appreciation through sale or conversion of

the property. (But see article 1615.)

The true income, computed under the
Revenue Act of 1926, and where the tax-

payer keeps books of account, in accordance
with the method of accounting regularly em-
ployed in keeping such books (provided the
method so used is properly applicable in
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determining the net income of the taxpayer
for purposes of taxation), shall in all cases

be entered in the return. If for any reason

the basis of reporting income subject to tax

is changed, the taxpayer shall attach to his

return a separate statement setting forth

for the taxable year and for the preceding
year the classes of items differently treated

under the two systems, specifying in par-
ticular all amounts duplicated or entirely

omitted as the result of such change.
A taxpayer who changes the method of

accounting employed in keeping his books
for the taxable year 1925 or thereafter

should, before computing his income upon
such new basis for purposes of taxation,

secure the consent of the Commissioner. Ap-
plication for permission to change the basis

of the return shall be made at least 30 days
before the close of the period to be covered
by the return and shall be accompanied by a
statement specifying the classes of items dif-

ferently treated under the two systems and
specifying all amounts which would be dupli-
cated or entirely omitted as a result of the
proposed change.

Section 212 (d) contains special provi-
sions for reporting the profit derived from
the sale of property on the installment plan.
(See articles 42-46.)

Art. 1612. Valuation of inventories.—Sec-
tion 205 provides two tests to which each in-

ventory must conform

:

First. It must conform as nearly as may
be to the best accounting practice in the
trade or business, and

Second. It must clearly reflect the income.
It follows, therefore, that inventory rules

can not be uniform but must give effect to

trade customs which come within the scope
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of the best accounting practice in the par-
ticular trade or business. In order clearly

to reflect income, the inventory practice of a
taxpayer should be consistent from year to

year, and greater weight is to be given to

consistency than to any particular method
of inventorying or basis of valuation so long
as the method or basis used is substantially

in accord with these regulations. An inven-
tory that can be used under the best account-
ing practice in a balance sheet showing the

financial position of the taxpayer can, as a
general rule, be regarded as clearly reflecting

his income.
The bases of valuation most commonly

used by business concerns and which meet
the requirements of section 205 are (a) cost

and (b) cost or market, whichever is lower.

(For inventories by dealers in securities, see

article 1615.) Any goods in an inventory
which are unsalable at normal prices or un-
usable in the normal way because of damage,
imperfections, shop wear, changes of style,

odd or broken lots, or other similar causes,

including second-hand goods taken in ex-

change, should be valued at bona fide selling

prices less cost of selling, whether basis

(a) or (b) is used, or if such goods
consist of raw materials or partly finished

goods held for use or consumption, they shall

be valued upon a reasonable basis, taking
into consideration the usability and the con-

dition of the goods, but in no case shall such
value be less than the scrap value. Bona fide

selling price means actual offering of goods
during a period ending not later than 30
days after inventory date. The burden of

proof will rest upon the taxpayer to show
that such exceptional goods as are valued
upon such selling basis come within the clas-
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sifications indicated above, and he shall

maintain such records of the disposition of

the goods as will enable a verification of the

inventory to be made.
In respect to normal goods, whichever

basis is adopted must be applied with rea-

sonable consistency to the entire inventory.

Taxpayers were given an option to adopt
the basis of either (a) cost or (b) cost or

market, whichever is lower, for their 1920

inventories. The basis adopted for that

year is controlling, and a change can now
be made only after permission is secured
from the Commissioner. Application for

permission to change the basis of valuing
inventories shall be made at least 30 days
prior to the close of the taxable year for

which the change is to be effective. Goods
taken in the inventory which have been so

intermingled that they can not be identified

with specific invoices will be deemed to be
the goods most recently purchased or pro-
duced, and the cost thereof will be the actual

cost of the goods purchased or produced dur-
ing the period in which the quantity of goods
in the inventory has been acquired. Where
the taxpayer maintains book inventories in

accordance with a sound accounting system
in which the respective inventory accounts
are charged with the actual cost of the goods
purchased or produced and credited with
the value of goods used, transferred, or sold,

calculated upon the basis of the actual cost

of the goods acquired during the taxable year
(including the inventory at the beginning
of the year), the net value as shown by such
inventory accounts will be deemed to be the
cost of the goods on hand. The balances
shown by such book inventories should be
verified by physical inventories at reasonable
intervals and adjusted to conform therewith.
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Inventories should be recorded in a legible

manner, properly computed and summa-
rized, and should be preserved as a part of

the accounting records of the taxpayer. The
inventories of taxpayers, on whatever basis

taken, will be subject to investigation by the
Commissioner, and the taxpayer must sat-

isfy the Commissioner of the correctness of

the prices adopted.
The following methods, among others, are

sometimes used in taking or valuing inven-
tories but are not in accord with these regu-
lations, viz

:

(1) Deducting from the inventory a re-

serve for price changes or an estimated de-
preciation in the value thereof.

(2) Taking work in process, or other parts
of the inventory at a nominal price or at less

than its proper value.

(3) Omitting portions of the stock on
hand.

(4) Using a constant price or nominal
value for a so-called normal quantity of ma-
terials or goods in stock.

(5) Including stock in transit, either

shipped to or from the taxpayer, the title of
which is not vested in the taxpayer.



APPENDIX B

Let us assume a situation where a merchant is

dealing in a single commodity, such as dinner-

service plates, which, we will assume, he buys at

$1.50 each, gets trade and cash discounts totaling

500 each, and which he sells for $2 each. What is

true of one item will be true of many. The picture

of the effect of the two inventory methods would be

as follows

:

Old Method

1ST YEAR

On hand at beginning

Purchased 10 plates at $1.50

each, less 60^ each dis-

count

On hand at close of year, 5

plates at $1 each _ _

00

$10

10

5

5

New Method

1ST YEAR

On hand at beginning

Purchased 10 plates at

$1.50 each

On hand at close of year, 5

plates at $1.50 each

Cost of goods sold.

.

Income a/c, Discount re-

ceived 10 plates at 500

ea

00

$15. 00

15.00

7.50

Cost of goods sold 7.50

5.00

2ND YEAR

On hand at beginning, 5 plates

at $1 ea

Purchased 5 plats at $1 each_

$5

5

10

5

5

2ND YEAR

On hand at beginning, 5

plates at $1.50 each

Purchased 5 plates at $1.50

each

On hand at close of year, 5

plates at $1.50

Cost of goods sold .

.

Income a/c, Discount 5

plates at 50ji ea

$7.50

7.50

On hand at close of year, 5

plates at$l.-

15.00

7.50

Cost of goods sold 7.50

2.50

(25)
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Old Method—Continued

3RD YEAR

On hand at beginning, 5

plates at $1 $5

Purchased during year

5

On hand at close of year

Cost of goods sold 5

New Method—Continued

3RD YEAR

On hand at beginning, 5

plates at $1.50 each $7. 50

Purchased during year 00

On hand at close of year.

7.50

00

Cost of goods sold 7.50

Income a/c, Discounts re-

ceived 00

From the foregoing illustration the following

conclusions are apparent:

1. By using the old method rather than the new
method, income for the first or beginning year of

the business is greatly lessened. In the illustration

it is clear that under the new method, income would

be $2.50 greater than under the old method. (The

cost of goods sold is $2.50 less under the old method,

but there are no discounts, realized, to be included

in income under the new method.)

2. By using the new method for the closing year,

the income for that year is lessened also. (In the

illustration the amount would be $2.50 less because

there is no discount income to report.)

3. That, although, under either method, the in-

come for the intermediate years is the same, to

allow a taxpayer to use the old method in its open-

ing year and the new method in its closing year is

bound to result in income escaping taxation, unless

am, adjustment is made in the year when the change

is made from the old to the new method.
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What the taxpayer wants to do is this

:

Old Method

1ST YEAB
Opening inventory 00
Purchased 10 plates at $1 net $10

10

On hand at close, 5 plates at $1 net 5

Cost of goods sold 5

iJND AND OTHEB INTERMEDIATE YEARS (CHANGE FROM OLD TO NEW METHOD)

Opening inventory 7. 50
Purchased 7. 50

15.00
On hand at close 7.50

Cost of goods sold 7. 50
Income a/c, discounts realized 2. 50

CLOSING YEAR (NEW METHOD)

Opening inventory 7. PO
Purchased 00

7.50
On hand at close . 00

Cost of goods sold 7. 50
Discounts . 00

If we analyze taxpayer's contention, it is ap-

parent that if it is adopted somewhere along the

line income will escape taxation. Let us again

refer to our illustration and assuming that the

plates are sold for $2 each, we find

:

During the three years shown, 15 plates have

been sold at a net profit of $1 each, or $15 total, 5

in each year. If the old system had been used each

year, it would show a profit of $5 in the first year,

$5 in the second, and $5 in the last year. If the new
system had been used, it would have shown a profit

of $7.50 the first year, $5 the second year, and only

$2.50 the last year—total, $15.
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What the taxpayer wants to do is to use the old

method for the first year ($5 income), the new
method for the second year (the year of change)

($5 income), and the new method for the last year

($2.50 income), showing a total of only $12.50

profit. We know it has made $15 profit.
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Petitioner,
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I
REPLY BRIEF FOR THE TAXPAYER.

The memorandum opinion of the United States Board

of Tax Appeals [R. 33-47] is not reported.

Jurisdiction.

This appeal involves income taxes for the taxable years

ending January 31, 1925 and January 31, 1927.

The case is before this court on cross-petitions to re-

view the decision of the United States Board of Tax Ap-

peals entered October 17, 1934. [R. 48.] Petition for



review was filed by the Commissioner on January 4, 1935

[R. 49-58] and by the taxpayer on January 14, 1935 [R.

61-67] pursuant to the provisions of the Revenue Act of

1926, C 27, 44 Stat. 9, 109-110, Sections 1001-1003 as

amended by Sections 1101 of the Revenue Act of 1932, C.

209, 47 Stat. 169.

HISTORY OF THE CASE.

Insofar as it relates to the issues here involved the

previous history of the case may be stated as follows

:

On April 12, 1929, the Commissioner of Internal Rev-

enue mailed to taxpayer a deficiency letter covering the

fiscal years ended January 31, 1925, January 31, 1926, and

January 31, 1927. Taxpayer's original return for the year

ended January 31, 1925 was filed on April 15, 1925 and

the deficiency letter was mailed more than three years

thereafter. Taxpayer appealed to the United States Board

of Tax Appeals pleading the statute of limitations. The

Board found for the Commissioner in accordance with the

decision in the appeal of National Paper Products Co., 26

B. T. A. 92, Afifd. 69 Fed. (2d) 857; certiorari granted

U. S. S. C. June 4, 1934. The Supreme Court has since

reversed the Board and Circuit Court in said case and in

accordance with the Supreme Court's decision in National

Paper Co. v. Helvering, 293 U. S. 183, the Commissioner

now admits error.

In taxpayer's return filed for the fiscal year ended Janu-

ary 31, 1927, the Commissioner disallowed an adjustment

of $119,982.09 made by taxpayer to its opening inventory

for said year. Said adjustment was made in order that the

opening inventory and closing inventory for said year

would be upon the same basis and was necessitated by the



I

—5—

change on February 1, 1926 in the method of reporting

cash discounts on purchases. Taxpayer appealed to the

United States Board of Tax Appeals alleging as error

on the part of the Commissioner his failure to allow the

adjustment, thereby overstating taxpayer's net taxable in-

come by $119,982.09, or his failure to adjust taxpayer's

closing inventory for said year by the sum of $123,119.71

if his action in disallowing the adjustment to the opening

inventory was correct. The Board reversed the action of

the Commissioner and held that the adjustment was cor-

rectly made and the latter appealed.

QUESTIONS PRESENTED.

1. Did the statute of limitations bar the assessment

and collection of additional tax for the fiscal year ended

January 31, 1925, where the Commissioner's deficiency

letter was mailed more than three years after the date upon

which taxpayer's original completed return was filed?

2. If for many years the taxpayer reduced its inven-

tory of merchandise by cash discounts received thereon (a

permissible procedure) but at the end of the taxable year

changed its method and priced its merchandise inventory at

invoice price without such reduction and returned as in-

come the amount of discount which under the old method

would not have been so returned, must either the opening

or closing inventory be adjusted so as to price both on the

same basis?

STATUTE AND REGULATIONS INVOLVED.

The statutes and regulations involved are set forth in the

Appendix, infra, pp. 25 to 29.



STATEMENT.

The facts material to the questions involved in these

appeals were contained in an agreed statement of facts

filed with the Board of Tax Appeals at the hearing on

September 28, 1933, which was received as Stipulation

"No. 1," and made a part of the record, and are substan-

tially as follows [R. 70-74]

:

Taxpayer is a corporation. It filed its income tax re-

turns for the fiscal years involved in this proceeding with

the Collector of Internal Revenue at Los Angeles, Cali-

fornia. [R. 70.]

At all times material to the issues herein taxpayer kept

its books on the accrual basis. [R. 70.]

During the taxable years herein involved and for many

years prior thereto, taxpayer operated a large dry goods

department store in the City of Los Angeles, California.

[R. 70.]

From 1914 to February 1, 1926 (the beginning of

its fiscal year 1927), taxpayer consistently treated cash

discounts allowed to it on purchases as credits to the pur-

chase accounts, that is to say, it reduced the cost of mer-

chandise purchased and, therefore, the cost of goods sold,

by the amount of cash discounts allowed to it on pur-

chases. [R. 70.]

In taking its inventories at the end of each fiscal year

from 1914 to and including its fiscal year ended January

31, 1926, taxpayer priced its merchandise in inventory at

cost after deducting cash discounts allowed. [R. 71.]
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Taxpayer's closing inventory at January 31, 1926, as

shown on its books of account, and as shown on its in-

come tax return for said fiscal year, was $3,053,637.00.

Said sum was also shown on taxpayer's books as the open-

ing inventory at February 1, 1926. [R. 71.]

On February 1, 1926, after pricing its opening inventory

of that date, as above mentioned, taxpayer changed its

method of treating cash discounts by crediting all cash

discounts allowed to it to an income account, and there-

after, it priced its merchandise in its inventory at the gross

purchase price without deduction of the cash discount

which had been allowed thereon. |R. 71.]

The amount of cash discounts allowed on merchandise

included in the closing inventory at January 31, 1926,

which was also the opening inventory at February 1, 1926,

was $119,982.09. [R. 71.]

Taxpayer's closing inventory at January 31, 1927, as

shown by its books and income tax return for the fiscal

year ended January 31, 1927, amounted to $3,161,799.00

priced at cost without any deduction for cash discount but

in accordance with its books, in its return taxpayer re-

ported as income an item of $603,782.53 as "Cash Dis-

counts Earned" which was the total sum realized from

discounts on merchandise purchased during that fiscal year.

[R. 71-72.] In the said $603,782.53 there was included

the sum of $123,119.71 representing cash discounts on

purchases of merchandise included in said inventory at

January 31, 1927. [R. 72.]



Taxpayer reported its gross profit from trading or man-

ufacturing in its income tax return for the fiscal year ended

January 31, 1927, as follows [R. 72] :

Gross. sales from trading or manufacturing

less returns and allowances $21,851,100.91

Less cost of goods sold

Inventory at beginning of

year 3,173,619.09

Mdse. bought for sale 14,715,284.53

Total 17,888,903.62

Less inventory at end of year 3,161,799.00

14,727,104.62

Gross profit from trading or manufacturing $ 7,123,996.29

In arriving at the deficiency for the fiscal year 1927,

proposed in the sixty-day letter, the Commissioner restored

the opening inventory for the fiscal year to the same figure

as that for the closing inventory for the year ended Jan-

uary 31, 1926, to wit, $3,053,637.00, thereby, in effect,

increasing taxpayer's income by $119,982.09. [R. 72.]

During the fiscal year ended January 31, 1928, the tax-

payer followed the same method of treatment of cash

discounts as it had followed in the fiscal year ended

January 31, 1927. [R. 73.] The cash discounts allowed

taxpayer on its merchandise purchases during the taxable

year 1928 amounted to $445,926.79 which was reported

as income on its books and income tax return. Included in



said amount was $109,985.00 which represented cash

discounts received on purchase of merchandise included

in its closing inventory for the fiscal year 1928. [R. 73.]

Taxpayer transferred all of its assets to Bullock's, In-

corporated, prior to February 1, 1928. [R. 73.]

Taxpayer's income tax return for the fiscal year be-

ginning February 1, 1927 was filed June 15, 1928, using

the new inventory method. Its income tax liability for

said fiscal year was closed August 21, 1930 upon the

basis of the tax shown in the return. [R. 73.
J

Taxpayer filed its income tax return covering its fiscal

year ended January 31, 1925, with the Collector of In-

ternal Revenue at Los Angeles, California, on April 15,

1925, which return contained all items of gross income

and deductions as provided by law including all completed

schedules and information required by the return form

and which reflected a net taxable income in the sum of

$1,506,481.26 and a total tax liability of $188,310.16.

[R. 73.]

On May 15, 1926, taxpayer filed with said Collector of

Internal Revenue an amended return for said fiscal year

ended January 31, 1925, which return was identical in

every respect with the return filed on April 15, 1925,

except that the total tax liability shown thereon, com-

puted under the provisions of the Revenue Act of 1926,

was $188,937.86 in lieu of $188,310.16, or an increase in

tax liability of $627.70. [R. 73-74.]
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LAW AND ARGUMENT.

I.

Where a Taxpayer for Many Years Has Reduced Its

Inventory of Merchandise by Cash Discounts Re-

ceived Thereon (a Permissible Procedure), but at

the End of the Taxable Year Changed Its Meth-

od and Priced the Merchandise Inventory at In-

ventory Prices Without Such Reduction and

Returned as Income the Amount of Discount,

Which Under the Old Method Would Not Have

Been Returned, Either the Opening or Closing

Inventory Must Be Adjusted So as to Price Both

on the Same Basis.

The question here presented deals with cash discounts

received in connection with purchases of merchandise

and the relation of such discounts to the computation of

cost of goods sold, hence, to gross profit

Good accounting practices and Article 1613 of Treas-

ury Regulation 69 give the merchant the option of deduct-

ing cash discounts from the purchase price of the mer-

chandise or of returning it as income. The resulting

amount of profit reported is the same under both methods

as illustrated by the following, to wit

:

Assume for a given year sales amounting to $1,500.00,

inventory at beginning of year $200.00, purchases during

year $1,000.00, inventory at end of year $200.00, and

discounts earned on purchases $50.00. If the merchant

credits discount earned to an income account the result

of these figures is shown in the following tabulation

:



—11—

Sales $1,500.00

Inventory beg-inning of year $ 200.00

Purchases 1,000.00

Total

year

1,200.00

Inventory end of

Cost of goods sold

200.00

1,000.00

Gross profit

Discount earned

500.00

50.00

Total gross profit and discount reported $ 550.00

If, on the other hand, the merchant credits his discount

earned to his purchases account, thereby reducing the

latter, the result may be set forth as follows

:

Sales $1,500.00

Inventory beginning of year $ 190.00

Purchases 950.00

Inventory end of year

1,140.00

190.00

Cost of goods sold 950.00

Gross profit $ 550.00
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In the second example the inventory at beginning of

year is shown at $190.00 rather than $200.00 because this

example assumes a rateable discount on all purchases,

and in the second example the cost of merchandise, hence

the cost of the inventory at the beginning of the year is

reduced by 5 per cent.

In the instant case the taxpayer, after reducing its

purchases by discount earned for a number of years,

changed its practice at the beginning of the taxable year

1927. As a result of this change the inventory at the

beginning" of the year was shown under the method used

in the second tabulation above while the inventory at the

end of the year was shown as in the first tabulation above.

In order to avoid distorting its income for the year, the

taxpayer in its return increased the opening inventory to

the amount at which it would have been shown had the

new practice prevailed at the time the opening inventory

was taken and priced. In short, it followed the principle

shown in the first tabulation above in setting forth the

cost of goods sold and discount earned.

In determining the deficiency here in question the Com-

missioner adjusted taxpayer's gross profit. For the pur-

pose of illustrating the method used by the Commissioner

we assume the same facts as are assumed in the above

tabulations which show the effect of his adjustment as

follows

:
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Sales $1,500.00

Inventory at beginning- of year $ 190.00

Purchases 1,000.00

Total

Inventory at end of year

Cost of goods sold

1,190.00

200.00

990.00

Gross protit

Discount earned

510.00

50.00

Total gross protit and discount as

adjusted $ 560.00

The taxpayer appealed and the Board approved of the

taxpayer's treatment of the inventory adjustment and re-

versed the Commissioner.

Inventories must be taken in every case in which pur-

chase and sale of merchandise is an income-producing

factor, in order to reflect income correctly. Sec. 205,

Revenue Act 1926, T. R. 69, Article 1611.

An inventory must be taken in such a manner as to

clearly reflect the income. The inventory practice of the

taxpayer should be consistent from year to year and

greater weight is to be given to consistency than to any

particular method of inventorying or basis of valuation.

T. R. 69, Article 1612.

Cash discounts received on purchases may be deducted

therefrom in valuing inventories or at the option of the

taxpayer may be returned as income and the inventory

stated at the invoice cost. T. R. 69, Article 1613.
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These Regulations, T. R. 69, Article 1611, 1612 and

1613, were first promulgated under the Revenue Act of

1921 as Regulations 62, Articles 1581, 1582 and 1583,

and continued without change as to the above rules and

without substantial change otherwise in all Regulations

issued by the Commissioner under subsequent Revenue

Acts. The continued re-enactment of the statute with-

out change is an indication that such Regulations have re-

ceived legislative approval. (National Lead Company v.

Umted States, 252 U. S. 140; Brewster v. Gage, 280 U.

U. 327; Universal Battery Co. v. United States, 281 U. S.

580; Fawcus Machine Co. v. United States, 282 U. S.

375; McCaughn v. Hershey Chocolate Co., 283 U. S.

488; Murphy Oil Co. v. Burnet, 287 U. S. 299.)

A perusal of these Regulations respecting the use of in-

ventories to reflect income makes plain the reason for the

use of the word ''clearly" throughout Section 205 of the

Revenue Act of 1926, rather than "exactly" or "ac-

curately." At best, the average retail inventory, due to

physical difficulties involved in its taking and to the neces-

sity for the exercise of experienced personal judgment, can

be but approximations. The reduction of inventories by

summary averages for cash discounts was approved,

where the practice is consistent and substantially accurate.

(Appeal of James Edgar Co., 16 B. T. A. 120; see also

Higginbotham-Bailey-Logan Co., 8 B. T. A. 566; Leedoni

& Worrall Co., 10 B. T. A. 825 ; Holeproof Hosiery Co.,

11 B. T. A. 547; Blumberg Brothers Co., 12 B. T. A.

1021; Thomas Shoe Company, 1 B. T. A. 124; The Buss

Co.,2B. T. A. 266.)

Inventories at the beginning and end of any taxable

year must be taken upon the same basis in order to avoid

a distortion of income.
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The Courts and the Board have frequently been called

upon to render opinions in cases where inventory methods

are changed and discounts are involved. They have in-

variably held that consistency in practice of the taxpayer

is of the highest importance. {Thomas Shoe Co., supra;

Higginbothani-Bailcy-Locjan Co., supra; James Edgar Co.,

supra; The Buss Co., supra.)

In the appeal of Thomas Shoe Co., supra, the Board held

that if the method of taking inventory is changed fronj

one year to another a distortion of net income occurs.

The Board in its opinion said:

''^ * * Even if the entire practice of the tax-

payer has been erroneous, * * * the Commis-

sioner clearly erred in insisting upon a change in

method at the close of the year zvithout making and

allozving a compensatory change at the beginning.

What the inventory practice is, is of some impor-

tance; that the practice shoidd be uniform is of the

highest importance." (Italics ours.)

Inventory methods used consistently and uniformly for

many years that reflect taxpayer's income accurately

should not be disturbed by arbitrary adjustments that re-

sult in distortion of actual income. In the appeal of

The Buss Co., supra, the Board said:

"* * * However faulty the taxpayer's inven-

tory method was, we believe that greater weight

should be given to consistency than to any particular

method of inventorying or basis of valuation so long

as the method or basis used substantially reflects the

income. * * *"
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To the same effect:

Sinsheimer Bros., Inc., 5 B. T. A. 918;

Higginhotham-Bailcy-Logan Co., supra;

Boyne City Lumber Co., 7 B. T. A. 36;

George C. Peterson Co., 1 B. T. A. 690.

In the appeal of /. M. Radford Groceiiy Co., 19 B, T. A.

1023, the Board said:

"* * * the petitioner has accounted for its pur-

chases at the net invoice price, i. e., invoice prices less

cash discounts; hence, its inventory practice of de-

ducting cash discounts in arriving at the market

values of its inventories conforms with the rule an-

nounced above, and clearly reflects its net income.

''Furthermore, the respondent's action in increas-

ing the closing inventory for 1919 by the amount of

average cash discounts deducted by the petitioner,

without making a like adjustment in the opening in-

ventory, has resulted in a gross distortion in the in-

come of that year, and, consequently, is in error. Ct.

Thomas Shoe Co., 1 B, T. A. 124; Higginbotham-

Bailey-Logan Co., 8 B. T. A. 566; Leedoni & Wor-

rall Co., 10 B. T. A. 825; Holeproof Hosiery Co., U
B. T. A. 547; Blwnberg Bros., 12 B. T. A. 1021; and

James Edgar Co., 16 B. T. A. 120."

Cash discounts should not be added to net income with-

out increasing merchandise purchases where taxpayer car-

ried its merchandise purchase account at net cost of mer-

chandise after deducting such cash discounts. (Appeal of

F. Brewer Co., 1 B. T. A. 417.) The change in its

method of treating cash discounts made by taxpayer on
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February 1, 1926, required an inventory adjustment con-

gruous with it. (F. Bvcivcr Co., supra; Boync City Lum-

ber Co., supra; J. M. Radford Grocery Co., supra.)

In Boyne City Lumber Co., supra, the Board refused

to uphold the Commissioner's action in changing a clos-

ing inventory from market to cost or market, whichever

is lower, where no corresponding change had been made

in the opening inventory for the same year. (See, also,

Delatour Beverage Corporatiou, 12 B. T. A. 412.)

In the appeal of P. Brezccr Co., supra, taxpayer availed

itself of cash discounts on merchandise purchased and

carried its merchandise purchase account at net cost of

merchandise after deducting such cash discounts. Held:

Such cash discounts should not be added to net income

without increasing merchandise purchases in a similar

account. (See, also, J. M. Radford Grocery Co., supra.)

The rule that inventories must be taken on a consistent

basis is, as we have seen, one well established by long

and consistent practice of the Treasury Department and

the decisions of the Board and courts. Had the tax-

payer strictly complied with the rule it would have

priced its closing in\entory b}- using the method under

which the opening inventory was taken. This would

have resulted in reporting less taxable income than

the method adopted by the taxpayer and ai)proved

by the Board. The Board, in approving the adjust-

ment made by the taxpayer, observed that the opening

and closing inventories were approxmiately equal and that
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the absence of cash discounts in the opening inventory and

their presence in the closing inventory were manifestly

inconsistent. The Board went on to say *'the addition

of the item of $119,982.09 on February 1, 1926 to offset

a similar item of $123,119.71 appearing at January 31,

1927, would about equalize the difference." The Board

further observed that *'the closing of petitioner's income

tax liability for that year (1928) based on the new in-

ventory method is a strong indication that it met with

the respondent's approval. But the change of method re-

quired corresponding compensatory changes in calculat-

ing income as based on inventories. (T. R. 43.)" Recog-

nizing that an inventory method is at best only an approxi-

mate means of ascertaining income, the Board decided

this issue by the one practical method obviously applicable

to the situation.

The tabulation set forth below conclusively demon-

strates that the taxpayer's adjustment to the opening in-

ventory which was approved by the Board was necessary

in order to prevent distortion of income for the taxable

year. This tabulation contains the figures used by the

taxpayer in its return and opposing them the figures

which would have been used if the closing inventory had

been taken on the same basis as the opening inventory:
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It will be noted that under the old method of reporting,

both purchases and inventories were reduced by the cash

discounts, hence the figures contained in the right hand

side of the tabulation are appropriately reduced by such

discounts.

Since the Act, the Regulations of the Commissioner,

and the decisions are unanimous in the requirement that

inventories must be taken on a consistent basis in order

to clearly reflect the income, it is clear that the taxpayer

has used a method that has accomplished the requirement

of the Act.

The Commissioner says that he ''does not object to the

figures reported in the closing inventory, nor does he ob-

ject to the mark-up figures in the opening inventory, but

he does object to the avoidance of tax on income neces-

sarily accruing because of the change in method" and

asserts that the increase in the opening inventory must be

accounted for as current income. In support of his posi-

tion, the Commissioner argues at great length that $119,-

982.09 of income represented by discounts on purchases

included in the opening inventory (1927) was not taxed in

1927 when the goods were sold. He illustrates his point

by assuming the purchase of an article of furniture at

an invoice price of $100.00 and a cash discount of $2.00.

He correctly states that the net amount, or $98.00, would

have been included in the taxpayer's opening inventory

and under the old method of accounting for cash dis-

counts, a profit of $27.00 would have been shown if the

article was sold for $125.00. All this is true, but he

fails to give the offsetting factors involved in the situa-

tion. At the end of 1927 there were other articles of

furniture in the inventory that cost $100.00 and on which

a 2% or $2.00 cash discount was earned. The $2.00 was
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reported as income in 1927 when received and the article

was inchided in the closin<^ inventory at $100.00. Since,

if we assume that the merchandise included in the opening

inventory at the beginning of the year was all sold during

the year, then undoubtedly the $119,982.09 of discount re-

ceived on that inventory in the prior year was realized in

the taxable year. However, offsetting this $119,982.09,

the taxpayer reported as income in 1927 the sum of $123,-

119.71 which, under its old method of treating cash dis-

counts, would not have been reported. It is obvious,

therefore, that the government has not suffered in point

of tax collected from the taxpayer by the change of in-

ventory method. What the government wants is the tax

on the $123,119.71 which it has already received, plus

the tax on the $119,982.09, or, in other words, two taxes

on the latter item. The Commissioner further argues

that the $123,119.71, discounts received on purchases in-

cluded in the closing inventory, served to reduce the cost

of goods sold in the next year. This argument overlooks

the fact that in the next year discounts received that year

were reported as income and the situation at the end of

that year is just the same as at the end of the taxable

year.

The pricing of inventories under the new method for

all subsequent years follows the rule announced by the

decisions that inventories must be taken on a consistent

basis. In short, once the adjustment is made, the situa-

tion will be corrected for all time in the future. The

Commissioner, however, offers an example in Appendix

B of his brief which contemplates a three-year period

and attempts to show by such example that in the course

of the three-year period such treatment as is here in ques-

tion will result in certain income escaping tax. The sit-
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uation which he presents in his example is not analogous

to the situation involved here for the reason that this busi-

ness will probably continue longer than the life of any

of those of us living and the possibility of such tax

being avoided is too remote to be a controlling element.

Furthermore, we are concerned here with the taxpayer's

liability for income tax for the year 1927 and not for

some year perhaps one hundred or more years in the

future.

These conclusions are not altered by the fact that the

properties of taxpayer were transferred to Bullocks, Inc.

during the succeeding taxable year. While the Commis-

sioner refers to such transfer as a liquidation, the fact

was stipulated that the properties were transferred to the

corporation and the record (pp. 89-91, inclusive) contains

taxpayer's income tax return for the fiscal year 1928.

On R. p. 91 under Schedule L appears the notation ''Non-

taxable gain on reorganization." This item was properly

reported as evidenced by the fact that the Commissioner

approved the return as filed [R. 73].

Under the reorganization sections of the Act the basis

in the hands of the transferee would be the same as in the

hands of the transferor if an interest or control in the

assets transferred remained to the extent of 80% in the

same persons. On the other hand, if the control did not

remain such then the transferee would be entitled to a

new base. The record does not contain sufficient facts to

determine whether or not the new corporation, Bullock's,

Inc., was entitled to a new base. Hence, nothing is gained

M
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by a consideration of this factor. As pointed out above,

we are not here concerned with the tax liabiHty for 1928,

but we are concerned with the determination of the proper

tax liabiHty for the year 1927.

The Commissioner attempts to distinguish certain of

the cases reHed upon by the Board and the taxpayer here

on the ground that they did not involve a change in the

method of handling cash discounts. That they did not

involve cash discounts is certainly not controlling. They

do announce the rule that inventories must be taken on a

consistent basis and whether or not cash discounts, the

cost or market price of merchandise or some other items

are involved does not in any wise change the rule. The

Commissioner further argues that a return to the old basis

is out of the question because the taxpayer voluntarily

chose to make the change in its method and the Commis-

sioner accepted the change. In the first place it is not

within the power of the taxpayer to make its own rules

for the determination of income, and, secondly, the Com-

missioner's acceptance of a change in method does not

change the rule. In this connection, the Commissioner

further states "that the taxpayer should not be permitted

to change from one method to another at will; such prac-

tice would plainly distort income." The taxpayer asserts

without fear of contradiction that if the closing inventory

of the taxable year here in question is adjusted to conform

to the method used in pricing the opening inventory no

distortion of income will occur. Furthermore, if such a

change is made in the closing inventory, no distortion will
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be found in the income as reported for the succeeding

years.

In conclusion, we submit that the Board's decision as

apphed to the year 1927 should be affirmed.

II.

Since the Commissioner has confessed error with re-

spect to the appeal of the taxpayer involving the year

1925, argument on this point seems unnecessary.

Respectfully submitted,

Thomas R. Dempsey,

A. Calder Mackay, ,§

1104 Pacific Mutual Building,

Los Angeles, California.

Attorneys for Taxpayer, ^



APPENDIX.

Revenue Act of 1925.

Sec. 205. Whenever in the opinion of the Commis-

sioner the use of inventories is necessary in order clearly

to determine the income of any taxpayer, inventories shall

be taken by such taxpayer upon such basis as the Com-

missioner, with the approval of the Secretary, may pre-

scribe as conforming as nearly as may be to the best

accounting practice in the trade or business and as most

clearly reflecting the income.

Art. 1611. Need of Inventories.—In order to reflect

the net income correctly, inventories at the beginning and

end of each year are necessary in every case in which the

production, purchase, or sale of merchandise is an income-

producing factor. The inventory should include raw

materials and supplies on hand that have been acquired for

sale, consumption, or use in productive processes, together

with all finished or partly finished goods. Only mer-

chandise title to which is vested in the taxpayer should

be included in the inventory. Accordingly, the seller

should include in his inventory goods under contract for

sale but not yet segregated and applied to the contract and

goods out upon consignment, but should exclude from

inventory goods sold, title to which has passed to the

purchaser. A purchaser should include in inventory

merchandise purchased, title to which has passed to him,

although such merchandise is in transit or for other rea-

sons has not been reduced to physical possession, but

should not include goods ordered for future delivery,

transfer of title to which has not yet been eflfected. In

cases where inventories are required, the taxpayer should
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file with his return a certificate of inventory on Form

1126.

Art. 1612. Valuation of Inventories.—Section 205

provides two tests to which each inventory must con-

form:

First. It must conform as nearly as may be to the

best accounting practice in the trade or business, and

Second. It must clearly reflect the income.

It follows, therefore, that inventory rules can not be

uniform but must give effect to trade customs which

come within the scope of the best accounting practice

in the particular trade or business. In order clearly to

reflect income, the inventory practice of a taxpayer should

be consistent from year to year, and greater weight is to

be given to consistency than to any particular method of

inventorying or basis of valuation so long as the method

or basis used is substantially in accord with these regula-

tions. An inventory that can be used under the best

accounting practice in a balance sheet showing the

financial position of the taxpayer can, as a general rule,

be regarded as clearly reflecting his income.

The bases of valuation most commonly used by busi-

ness concerns and which meet the requirements of sec-

tion 205 are (a) cost and (b) cost or market, whichever

is lower. (For inventories by dealers in securities, see

article 1615.) Any goods in an inventory which are un-

saleable at normal prices or unusable in the normal way

because of damage, imperfections, shop wear, changes of

style, odd or broken lots, or other similar causes, includ-

ing second-hand goods taken in exchange, should be

valued at bona fide selling prices less cost of selling,

whether basis (a) or (b) is used, or if such goods consist
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of raw materials or partly tinished goods held for use or

consumption, they shall be valued upon a reasonable basis,

taking into consideration the usability and the condition

of the goods, but in no case shall such value be less than

the scrap value. Bona fide selling price means actual

offering of goods during a period ending not later than

30 days after inventory date. The burden of proof will

rest upon the taxpayer to show that such exceptional

goods as are valued upon such selling basis come within

the classifications indicated above, and he shall maintain

such records of the disposition of the goods as will enable

a verification of the inventory to be made.

In respect to normal goods, whichever basis is adopted

must be applied with reasonable consistency to the entire

inventory. Taxpayers were given an option to adopt the

basis of either (a) cost or (b) cost or market, which-

ever is lower, for their 1920 inventories. The basis

adopted for that year is controlling, and a change can

now be made only after permission is secured from the

Commissioner. Application for permission to change the

basis of valuing inventories shall be made at least 30 days

prior to the close of the taxable year for which the change

is to be effective. Goods taken in the inventory which

have been so intermingled that they can not be identified

with specific invoices will be deemed to be the goods most

recently purchased or produced, and the cost thereof will

be the actual cost of the goods purchased or produced

during the period in which the quantity of goods in the

inventory has been acquired. Where the taxpayer main-

tains book inventories in accordance with a sound ac-

counting system in which the respective inventory ac-

counts are charged with the actual cost of the goodf pur-

chased or produced and credited with the value of goods
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used, transferred, or sold, calculated upon the basis of

the actual cost of the goods acquired during the taxable

year (including the inventory at the beginning of the

year), the net value as shown by such inventory accounts

will be deemed to be the cost of the goods on hand. The

balances shown by such book inventories should be verified

by physical inventories at reasonable intervals and ad-

justed to conform therewith.

Inventories should be recorded in a legible manner,

properly computed and summarized, and should be

preserved as a part of the accounting records of the tax-

payer. The inventories of taxpayers on whatever basis

taken will be subject to investigation by the Commis-

sioner, and the taxpayer must satisfy the Commissioner

of the correctness of the prices adopted.

The following methods, among others, are sometimes

used in taking or valuing inventories, but are not in ac-

cord with these regulations, viz:

(1) Deducting from the inventory a reserve for price

changes, or an estimated depreciation in the value thereof.

(2) Taking work in process, or other parts of the

inventory, at a nominal price or at less than its proper

value.

(3) Omitting portions of the stock on hand.

(4) Using a constant price or nominal value for a

so-called normal quantity of materials or goods in stock.

(5) Including stock in transit, either shipped to or

from the taxpayer, the title of which is not vested in the

taxpayer.
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Art. 1613. Inventories at oust.—Cost means:

(1) In the case of merchandise on hand at the be-

ginning of the taxable year, the inventory price of such

goods.

(2) In the case of merchandise purchased since the

beginning of the taxable year, the invoice price less trade

or other discounts, except strictly cash discounts approx-

imating a fair interest rate, which may be deducted or

not at the option of the taxpayer, provided a consistent

course is followed. To this net invoice price should be

added transportation or other necessary charges incurred

in acquiring possession of the goods.

(3) In the case of merchandise produced by the tax-

payer since the beginning of the taxable year, (a) the

cost of raw materials and supplies entering into or con-

sumed in connection with the product, (b) expenditures

for direct labor, (c) indirect expenses incident to and

necessary for the production of the particular article, in-

cluding in such indirect expenses a reasonable proportion

of management expenses, but not including any cost of

selling or return on capital, whether by way of interest

or profit.

(4) In any industry in which the usual rules for com-

putation of cost of production are inapplicable, costs may
be approximated upon such basis as may be reasonable

and in conformity with established trade practice in the

particular industry. Among such cases are (a) farmers

and raisers of live stock (see article 1616), (b) miners

and manufacturers who by a single process or uniform

series of processes derive a product of two or more kinds,

sizes, or grades, the unit cost of which is substantially

alike (see article 1617), and (c) retail merchants who use

what is known as the ''retail method" in ascertaining ap-

proximate cost (see article 1618).
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CHARLES E. TAYLOR,
Fairbanks, Alaska,

Attorney for Plaintiff and Appellant.

HARRY E. PRATT,
Fairbanks, Alaska,

Attorney for Defendants and Appellees.

In the District Court in and for the Territory of

Alaska, Fourth Division.

No. 3357

BART C. BUCKLEY,
Plaintiff,

vs.

ALBERT VERHONIC and JAMES CODY,
Defendants.

CERTIFICATE OF CLERK OF DISTRICT
COURT TO TRANSCRIPT OF RECORD.

United States of America,

Territory of Alaska,

Fourth Division—ss.

I, N. H. Castle, Clerk of the District Court, Terri-

tory of Alaska, Fourth Division, do hereby certify

that the following, consisting of 101 pages, consti-

tutes a full, true and correct transcript of the

record on appeal in cause No. 3357, entitled Bart C.
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Buckley, Plaintiff vs. Albert Verhonic et al, De-

fendants, and was made pursuant to and in accord-

ance with the praecipe of the plaintiff filed in this

action, and by virtue of the said Appeal and Cita-

tion issued in said cause, and is the return thereof

in accordance therewith, and

I do further certify that the Index thereof, con-

sisting of pages a and b is a correct index of said

Transcript of Record, and that the list of attorneys,

as shown on page c, is a correct list of the attorneys

of record; also that the cost of preparing said

transcript and this certificate, amounting to $20.95

has been paid by counsel for Appellants in this

action.

IN WITNESS WHEREOF, I have hereunto

set my hand and affixed the seal of said Court this

21st day of May, 1935.

[Seal] N. H. CASTLE,
Clerk of the District Court,

Territory of Alaska.

Fourth Division.

[Title of Court and Cause.]

COMPLAINT.

Comes now the plaintiff above named and com-

plains of the defendants above named, and for

cause of action alleges as follows, to wit

:
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I.

(1) That plaintiff is the owner in fee, subject

only to the paramount title of the government of

the United States of America, in possession of, and

entitled to tlie possession of, an undivided one

eightli interest in and to the Novikakat association

placer mining claim, and an undivided one eighth

interest in and to the Buckeye association placer

inining claim, which said claims are situate on Long

Creek, in the Nulato Mining and Recording Pre-

cinct of the Fourth Judicial Division of the Ter-

ritory of Alaska.

(2) That the defendants above named claim or

assert some interest in said mining claims adverse

to plaintiff herein, but said claim is without right

and is void.

[1st cause of action dismissed on motion of

plaintiff Dec. 4, 1931, Journal 18, Page

302.]

II.

For a second and further cause of action against

defendants and in favor of plaintiff, plaintiff al-

leges as follows, to wit

:

(1) That plaintiff is the owTier in fee, subject

only to the paramount title of the government of the

United States of America, in possession of, and

entitled to the possession of, an undivided one eighth

interest in and to the Novikakat association placer

mining claim, and an undivided one eighth interest

in and to the [1*] Buckeye association placer min-

*Pago numbering appearing at the foot of page of original certified
Transcript of Record.
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ing claim, which said claims are situate on Long

Creek, in the Nulato Mining and Recording Pre-

cinct of the Fourth Judicial Division of the Terri-

tory of Alaska.

(2) That, on or about the twelfth day of No-

vember, A. D. one thousand nine hundred seven-

teen, the defendant Albert Verhonic procured from

one Tim Buckley a deed to an undivided one quar-

ter interest in and to the said Novikakat associa-

tion placer mining claim, and an undivided seven

sixteenths interest in and to the said Buckeye asso-

ciation placer mining claim, both situate on Long

Creek in the Nulato Mining and Recording Pre-

cinct of the Fourth Judicial Division of the Terri-

tory of Alaska.

(3) That, at the time of the execution of said

deed, the said Tim Buckley did not have, own, or

possess an interest in or to the said Novikakat as-

sociation claim in excess of an undivided one

eighth interest, nor in or to the said Buckeye asso-

ciation claim in excess of an undivided four six-

teenths interest, and could not convey to the de-

fendant Verhonic any greater interest than said

luidivided interests last mentioned in and to each

of said mining claims.

(4) That, thereafter, the defendant Albert Ver-

honic attempted to convey to the defendant James

Cody the said interests so transferred to him by

Tim Buckley, but said conveyance of any interests

over and above the interests actually owned by said

Tim Buckley in said mining claims at the time

of the execution of said deed was and is void.
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(5) That said defendants have claimed, and do

now claim, that said deed from Tim Buckley con-

ve3'ed all the interest in and to said mining claims

lield and owned by the plaintiff herein, and are

claiming and asserting ownership therein, and dis-

pute the title of plaintiff herein.

(6) That said deed from said Tim Buckley to

Albert Verhonic constitutes a cloud on the title of

plaintiff herein. [2]

(7) That plaintiff has been compelled to and

has instituted this suit to quiet title to said prop-

erty and to remove the cloud therefrom and has

become liable for a reasonable attorney's fee.

(8) That the claim or claims of defendants

herein in and to the interest in said mining claims

held and owned by plaintiff herein is without right

and is void.

Wherefore

:

Plaintiff prays judgment against said defendants

and each of them as follows

:

(1) That, under and by virtue of plaintiff's

first cause of action hereinabove set forth, said de-

fendants be required to appear in this action and

set forth what title they have or claim in and to

the said property adverse to plaintiff herein, and

that said claim be by this Court adjudged to be

void and of no effect, and that plaintiff's title in

and to said interest in said mining claims be quieted

and that the defendants be enjoined from claiming

or asserting any right, title, or interest in or to

said claims or either of them adverse to plaintiff

herein.
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(2) That plainti:ff have judgment under his sec-

ond cause of action herein for an order of this

Court, decreeing said deed from Tim Buckley to

the defendant Verhonic, and any deed that said

Verhonic may have made to the defendant James

Cody, to cover but a one-eighth interest in the

Novikakat claim and a four sixteenths interest in

the Buckeye claim, and that the original deed from

said Tim Buckley to the said Albert Verhonic be

delivered to this Court for correction and cancela-

tion.

(3) For judgment against said defendants for

his costs of suit incurred herein, including an at-

torney's fee and for such other and further relief

as to the Court shall appear meet and just in the

premises.

JOHN A. CLARK
Attorney for Plaintiff. [3]

United States of America,

Territory of Alaska—ss.

BART C. BUCKLEY, being first duly sworn

according to law, on his oath deposes and says:

I am the plaintiff in the above entitled cause; I

have read the within and foregoing complaint, know

the contents thereof, and the same is true as I verily

believe.

BART C. BUCKLEY

J
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Subscribed and sworn to before me on this, the

9th day of August, A. D. one thousand nine hun-

dred thirty.

[Seal] JOHN A. CLARK
Notary Public in and for the Territory of Alaska.

M}^ commission expires 24 April 1934.

[Endorsed] : Filed in the District Court, Terri-

tory of Alaska, 4th Div., Aug 28 1930. Rob't W.
Taylor, Clerk, by Anne F. Crites, Deputy. [4]

[Title of Court and Cause.]

ORDER DISMISSING FIRST CAUSE OF
ACTION.

Upon motion of the plaintiff, and there appear-

ing good reason therefor,

It is ORDERED that the first cause of action

contained in plaintiff's complaint be and the same

Ls hereby dismissed, without prejudice.

Dated, December 4, 1931.

CECIL H. CLEGG
District Judge.

[Endorsed]: Filed in the District Court, Terri-

tory of Alaska, 4th Div., Dec 4 1931. Rob't W. Tay-

lor, Clerk, by Anne F. Crites, Deputy.

Entered in Court Journal No. 18, Page 302 Dec.

4 1931. [5]

^
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[Title of Court and Cause.]

AMENDED ANSWER OF DEFENDANT
ALBERT VERHONIC.

Comes now the defendant Albert Verhonic and as

an amended answer to the Complaint of plaintiff

on file herein and existing after the dismissal by

plaintiff of the first cause of action, states:

1. (a) That he denies each and every allega-

tion contained in Paragraph 1 of plaintiff's sec-

ond and further cause of action, set forth in the

Complaint on file herein, except that he admits

said placer mining claims therein mentioned are

on Long Creek in the Nulato Recording District,

Territory of Alaska;

(b) That he denies each and every allegation

set forth in Paragraph 3 of said second cause of

action

;

(c) That as to the matters set forth in Para-

graph 5 of said second cause of action, this de-

fendant admits that he claims said deed from Tim

Buckley conveyed the interests therein set forth,

but he denies that plaintiff owned or held any in-

terest in said claims;

(d) That he denies each and every allegation

set forth in Paragraph 6 of said second cause of

action

;

(e) That he denies each and every allegation set

forth in Paragraph 7 of said second cause of ac-

tion; [6]

(f) That he denies each and every allegation

set forth in Paragraph 8 of said second cause of

action

;
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For a first affirmative defense to the matters set

forth in plaintiff's second and further cause of

action in said Complaint, this defendant states:

1. That neither the plaintiff, nor his predeces-

sors in interest, nor his ancestor, nor his grantor,

now are or have been possessed or seized of the

placer mining claims described in said Complaint,

or either of them, within ten (10) years next pre-

ceding the commencement of this suit.

For a second affirmative defense to plaintiff's

second and further cause of action set forth in said

Complaint, this defendant states:

1. That on or about the 12th day of November,

1917, Thn Buckley and Dave Ward were members

of a mining copartnership, under the firm name of

Ward & Buckley, and said copartners and said Tim

Buckley personally were indebted to certain cred-

itors, hereinafter mentioned, in a large sum of

money

;

2. That on or about the 12th day of November,

1917, said Tim Buckley was the owner of an undi-

vided one-fourth (%) interest in and to the Novi-

kakat Association placer mining claim on Long

Creek, Nulato Recording District, Territory of

Alaska, and an undivided seven-sixteenths (7/16)

interest in and to the Buckeye Association placer

mining claim on said creek;

3. That on the 12th day of November, 1917,

said Dave Ward was the owner of certain undivided

interests in placer mining claims on said creek,

known as No. 8 Below Discovery, the Keystone
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Association and a fractional claim on the upper

end of said No. 8 Below Discovery; [7]

4. That on or about the 12th day of November,

1917, at the instance and request of the said credi-

tors and upon an agreement between said Tim

Buckley and Dave Ward that each should transfer

his property to a trustee for the benefit of said

creditors, the said Dave Ward and the said Tim

Buckley each executed a deed in favor of this de-

fendant, said Tim Buckley's deed conveying to this

defendant an undivided one-fourth (14) interest

in and to said Novikakat Association and an undi-

vided seven-sixteenths (7/16) interest in and to said

Buckeye Association and the said Dave Ward's

deed conveying to this defendant Dave Ward's in-

terest in the placer mining claims above set forth in

Paragraph 3, said property to be held by this de-

fendant in trust for the said creditors, according

to the terms of a certain agreement then and there

executed by said Tim Buckley, Dave Ward and

this defendatn, which said agreement is attached

hereto, marked Exhibit "A" and by reference made

a part hereof

;

5. That this defendant was the grantee in said

deeds and was the first party in said trust agree-

ment (Exhibit "A") and is the Albert Verhonic

mentioned in said trust agreement as a creditor

of said copartnership firm, for whose benefit said

conveyance was made

;

6. That on or about the 12th day of November,

1917, this defendant took possession of said placer
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mining claims and between said day and the 31st

day of May, 1919, held said claims pursuant to the

said trust agreement of November 12, 1917;

7. That on or about the 31st day of May, 1919,

said creditors mentioned in said Exhibit "A" were

still unpaid and said trust agreement of November

12, 1917, was only partially executed and further

acts were required thereunder and this defendant,

for the purpose of better carrying out said trust

agreement signed an indenture, of date May 31,

1919, in favor of James Cody, a copy of which said

indenture is attached hereto, marked [8] Exhibit

"B" and by reference made a part hereof;

8. That each of the creditors set forth in Ex-

hibit "A" agreed to the execution of said indenture

of May 31, 1919;

9. That said James Cody took certain steps

pursuant to carrying out the terms of said Exhibit

"A" and Exhibit ''B" and collected and paid cer-

tain sums of money pro rata to the creditors men-

tioned in said Exhibit "A", but none of said credi-

tors at any time received more than a small por-

tion of the amounts due them, as set forth in said

Exhibit '*A", and the same Ls still in full force

and effect and uncompleted;

10. That the said James Cody departed from

the Territory of Alaska and is residing in the

Yukon Territory and is not within the Territory

of Alaska and cannot be found therein and does

not maintain any residence within the Territory of

Alaska and has no property within the Territory



12 Bart C. Buckley vs.

of Alaska and he is not taking any steps to pro-

tect the interests of said beneficiaries mentioned in

said Exhibit ''A";

11. That said Tim Buckley and Dave Ward, the

makers of said deed, are necessary and indispens-

able parties to this action;

12. That the beneficiaries in said trust agreement

of November 12, 1917, are necessary and indispens-

able parties to this action, they being: Northern

Commercial Company, Pacific Gold Storage Com-

pany, Martin Sickinger, Albert Verhonic, Peter

Johnson, George Gunderson, A. Endres, Mrs. C.

W. Strite, W. Carlson, Whitton and Carlson, Selch

and Walker, Robert Deacon, Carl Nelson, Dr. A. B.

Jones, Emil Hartwich, Joe Stone, Mike Thomas,

Peter Chivilo, Wild Goose Hotel.

For a third affirmative defense to plaintiff's sec-

ond and further cause of action set forth in said

Complaint, this [9] defendant states:

1. That the deed mentioned in Paragraph 2 of

plaintiff's second and further cause of action, con-

tained in the Complaint of plaintiff on file herein,

was duly recorded in the Office of the Recorder for

the Nulato Recording District, Territory of Alaska,

on the 19th day of December, 1917, in Vol. 2 of

Deeds at page 298

;

2. That this action is not brought within the time

limited by the laws of Alaska and the same is a

stale demand, not cognizable by a court of equity;

3. That this defendant, Albert Verhonic, has

been compelled to and has employed attorneys to
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defond this suit and has become liable to them for

reasonable attorneys' fees.

For a fourth affirmative defense to plaintiff's

second and further cause of action set forth in

said Complaint, this defendant states:

1. That there is another action, to-wit: Cause

No. 3239 in the District Court for the Territory

of Alaska, Fourth Division at Fairbanks, Alaska,

entitled Tim Buckley and Bart C. Buckley, plain-

tiffs, against Albert Verhonic, James Cody and

Dave Ward, defendants, pending in this Court, in-

volving all of the parties to this action and involv-

ing the identical cause of action (if any is stated)

herein set forth, the Summons in which action was

served on November 22, 1929.

WHEREFORE, this defendant, Albert Verhonic,

prays that plaintiff take nothing by his Complaint

and that this defendant have judgment against

plaintiff for the costs and disbursements in this

suit expended, including reasonable attorneys' fees

to [10] be fixed by this Court.

HARRY E. PRATT
Attorney for defendant,

Albert Verhonic.

United States of America,

Territory of Alaska—ss.

HARRY E. PRATT, being first duly sworn, on

oath deposes and says: I am the attorney for the

above named defendant, Albert Verhonic; I have

read the foregoing Amended Answer of said de-
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fendant, know the allegations thereof and the same

are true as I verily believe; the said defendant,

Albert Verhonic, resides and is personally present

in the Nulato Recording Precinct, Territory of

Alaska and is not present at the place where this

Amended Answer is to be verified, to-wit: at Fair-

banks, Alaska, and therefore this verification is

made by this affiant.

HARRY E. PRATT

Subscribed and sworn to before me this 1st day

of October, 1932.

[Seal] LOUIS K. PRATT
Notar}^ Public in and for Alaska. My commission

expires June 25, 1936.

Service of the foregoing Answer, by receipt of

a copy thereof, if hereby acknowledged this 3rd

day of October, 1932.

CHAS. E. TAYLOR
Attorney for plaintiff.

[Endorsed] : Filed in the District Court, Terri-

tory of Alaska, 4th Div., Oct. 3, 1932. N. H. Castle,

Clerk, by Anne F. Crites, Deputy. [11]

[Title of Court and Cause.]

ORDER.

This cause having been brought on regularly for

hearing on January 20th, 1933, upon the motion of
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the plaintiff for an order transferring this cause

to some other Division of Alaska, for trial

;

And the Presiding Judge of this Division having

heretofore announced that he is disqualified to try

the said action:

Now, therefore, by consent of all the parties here-

to, it is ORDERED that this cause be, and the same

is hereby referred to Hon. Lester Gore, Presiding

Judge of the Second Division of Alaska, for further

proceedings, and that on account of the incon-

venience to witnesses to attend Court at Nome,

Alaska, That he be requested to come to this Divi-

sion to try the said action, and that the manner of

the settlement of the pleadings herein be left to the

discretion of the said trial Judge, as to whether the

same be done by briefs or otherwise.

Dated, Fairbanks, Alaska, January 25, 1933.

E. COKE HILL
District Judge.

[Endorsed] : Filed in the District Court, Terri-

tory of Alaska, 4th Div. Jan. 25, 1933. N. H.

Castle, Clerk, by E. A. Tonseth, Deputy.

Entered in Court Journal No. 18, Page 611. [12]

[Title of Court and Cause.]

MOTION TO STRIKE PARTS OF AMENDED
ANSWER OF DEFENDANT

ALBERT VERHONIC.

Comes now the above named plaintiff, by his

attorney, Charles E. Taylor, and moves the Court
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for an order striking from the amended answer of

the defendant, Albert Verhonic, that portion there-

of designated as a First affirmative defense to the

matter set forth in plaintiff's complaint, and found

on Page 2 of said answer, for the following rea-

sons, to wit:

a. That the allegations of such defense are

mere repetitions of the allegations set forth in

the defendant's original answer as a first

affirmative defense to plaintiff's second cause

of action, and to which said first affirmative

defense in said original answer, this plaintiff

demurred, and the said demurrer was sustained

by this Court.

b. That the said matter is irrelevant and

redundant.

Plaintiff also moves the Court for an order

striking from said amended answer of the defend-

ant Albert Verhonic, that portion thereof desig-

nated as a Second affirmative defense to plaintiff's

second cause of action, found on pages 2, 3 and 4

of said answer, for the following reasons, to wit:

a. That the allegations of such defense are

the same, identical allegations that were con-

tained in the original answer of the said de-

fendant Albert Verhonic, and designated there-

in as a Third affirmative defense to plaintiff's

second cause of action, and is a mere repetition

thereof, and to which said third affirmative

defense, this plaintiff interposed a demurrer,

which was sustained by this Court.
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b. That the said matter is irrelevant and

immaterial, and redundant.

CHAS. E. TAYLOR
Attorney for plaintiff.

Due service hereof admitted this Nov. 5, 1932.

H. E. PRATT
Attorney for Defts.

[Endorsed]: Filed in the District Court, Terri-

tory of Alaska, 4th Div. Nov. 5, 1932. N. H. Castle,

Clerk, by E. A. Tonseth, Deputy. [13]

[Title of Court and Cause.]

ORDER GRANTING MOTION TO STRIKE
THE FIRST AND SECOND APFIRMA-

I TIVE DEFENSE TO PLAINTIFF'S
SECOND CAUSE OF ACTION.

The files and records of the above entitled cause

were transferred to the District Court for the

Second Division, Territory of Alaska, for the pur-

pose of settling the pleadings and thereafter con-

tinuing until the cause was finally concluded.

From the records and files, it appears that the

plaintiff alleged that he was the owner in fee in

possession and entitled to possession of certain

interests in placer mining claims on Long Creek in

the Nulato Recording District of the Fourth Di-

vision of Alaska, subject only to the paramount title

of the United States.
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The defendant, Yerhonic, appeared and demurred

to the complaint, which demurrer was overruled.

The defendant, Cody, did not appear and his default

was duly entered; thereupon the defendant, Ver-

honic, filed his answer in which there appeared a

first affirmative defense to the matters set forth in

the second cause of action in plaintiff's complaint,

alleging

:

"1. That at the time of the commencement

of this action the plaintiff was not in the pos-

session of either of the placer mining claims

described in said cause of action and this Court

is, therefore, without jurisdiction, as a court of

equity, to adjudicate the controversy."

There was also a second affirmative defense to

plaintiff's second cause of action, alleging:

"1. That neither the plaintiff nor his prede-

cessors in interest now are or have been pos-

sessed of the placer mining claims described

in the complaint herein or either of them within

ten years next preceding the commencement of

this suit."

A third and fourth affirmative defense to plain-

tiff's second cause of action were included in the

original answer, to all of which affirmative defenses

the plaintiff demurred. On December 4, 1931, the

demurrer was sustained as to the first, second and

third affirmative defenses; thereupon the defendant,

Verhonic, filed an amended answer to the plaintiff's
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complaint, in which as a first affirmative defense to

plaintiff's second cause or action, he alleges:

"1. That neither the plaintiff, nor his pre-

decessors in interest, nor his ancestor, nor his

grantor, now are or have been possessed or

seized of the placer mining claims described in

said Complaint, or either of them, within ten

(10) years next preceding the commencement of

this suit."

The amended answer also contains second, third

and fourth affirmative defenses to plaintiff's second

and further cause of action.

Plaintiff moves to strike from the amended answer

the first and second affirmative defenses contained

in the amended answer for the reason that the first

affirmative defense contained in the amended an-

swer is identical with the second affirmative defense

to plaintiff's second cause of action in the original

answer, and that the second affirmative defense to

plaintiff's second cause of action contained in the

amended answer is identical with the third affirma-

tive defense contained in the original answer of de-

fendant, and, therefore, they are mere repetitions of

the first three affirmative defenses in the original

answer, demurrers to which have been sustained.

A comparison made between the second affirma-

tive defense to plaintiff's second cause of action in

the original answer and the first affirmative defense

to plaintiff's second cause of action in the amended

I
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answer shows that the wording in each is practically

the same. [15]

The first affirmative defense of plaintiff's second

cause of action in the amended answer adds the fol-

lowing words: "nor his ancestor", "nor his gran-

tor", and "or seized". From the files and the

records, it appears that the property described in

the Complaint and the Answer is unpatented placer

mining claims. The additional words contained in

the first affirmative defense to the plaintiff's second

cause of action in the amended answer add nothing

to the second affirmative defense to plaintiff's second

cause of action as set forth in the original answer.

The intent and purport of the tAvo paragraphs are

the same and the second affirmative defense of

plaintiff's second cause of action and the demurrer

to the second affirmative defense to plaintiff 's second

cause of action in the original answer having been

sustained, the MOTION to STRIKE the first affir-

mative defense to plaintiff's second cause of action

as set forth in the amended answer IS HEREBY
GRANTED.
An inspection of the second affirmative defense to

plaintiff's second cause of action as contained in the

amended answer shows paragraphs 1, 2, 3, 4, 5, 6,

7, 8 and 9 are the same as contained in like num-

bered paragraphs of defendant's third affirmative

defense to plaintiff's second cause of action in the

original answer ; in the amended answer paragraphs

10 and 11 of the third affirmative defense to plain-
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tiff's second cause of action in the original answer

are omitted
;
paragraph 10 of the second affirmatives

defense of phiintiff's second cause of action in the

amended answer is similar to paragraph 12 of de-

fendant's third affirmative defense to plaintiff's

second cause of action as contained in the original

answer except that said paragraph 10 adds the fol-

lowing: "and is not wdthin the Territory of Alaska,

and cannot be found therein, and does not maintain

any residence within the Territory of Alaska, and

has no property within the Territory of Alaska".

Those words add nothing to the affirmative defense.

Paragraphs 11 and 12 of the second affirmative de-

fense to plaintiff's second cause of action as con-

tained in the amended answer allege in effect that

Tim Buckley and Dave Ward and the beneficiaries

in the Trust Agreement of November 12, 1917, are

necessary and indispensable [16] parties to the ac-

tion. In the original answer at paragraph 13 of the

defendant's third affirmative defense to plaintiff's

second cause of action the same allegations were

made. The plaintiff's demurrer to the third affirma-

tive defense to plaintiff's second cause of action hav-

ing been sustained, and the second affirmative de-

fense to plaintiff's second cause of action as con-

tained in the amended answer being similar to all

intents and j)urposes to the said third affirmative

defense, the MOTION to STRIKE the second affir-

mative defense to plaintiff's second cause of action

contained in the amended answer IS HEREBY
GRANTED.
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The defendant is allowed twenty (20) days in

which to further plead.

Dated at Nome, Alaska, this 10 day of July, 1933.

LESTER O. GORE,
District Judge.

[Endorsed] : Filed in the Office of the Clerk of

the District Court for the Territory of Alaska,

Second Division, at Nome, July 10, 1933, Thos. D.

Jensen, Clerk. Rec. O. & J. Vol. 13, page 84. [17]

[Title of Court and Cause.]

REPLY.

(^omes now the above named plaintiff, and for a

reply to the third affirmative defense contained in

the amended answer of defendant Albert Verhonic,

alleges

:

1. That he admits the allegations of paragraph 1

thereof.

2. He denies each and every allegation contained

in paragraphs 2 and 3 thereof.

And for an affirn;iative reply thereto, plaintiff

alleges

:

1. That ever since the month of November 1917,

and up to the time of the commencement of this

action, this plaintiff has worked at prospecting,

and has resided for the most part, in the hills and

remote from any town or business center, and

remote from the office of the recorded for Ruby
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Precinct; That he was not aware of the recording

of the Trust deed mentioned in paragraph 1 of

said third affirmative defense; That there was no

attorney or other person learned in the law avail-

a])le to him, to whom he could go for legal advice

or assistance, had he so desired; That he did not

know of the legal effect of his neglect to take

prompt legal action to protect his rights in the

]jremises, and that even had he desired to do so,

this plaintiff was financially unable at any time to

retain or employ any attorney until the year 1929,

the time of the commencement of this action.

Replying to the Fourth Affirmative defense con-

tained in said amended answer, this plaintiff denies

each and every allegation contained therein.

Wherefore having fully answered the said

amended answer of the defendant Albert Verhonic,

tliis plaintiff prays judgment as originally prayed

for in his complaint.

CHAS. E. TAYLOR,
Attorney for plaintiff. [18]

United States of America,

Territory of Alaska,

Fourth Division.—ss.

Bart Buckley, being first duly sworn on oath,

deposes and says: I am the plaintiff in the above

entitled action; That I have read the foregoing

reply and know the contents thereof, and that the

same is true as I verily believe.

BART BUCKLEY
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Subscribed and sworn to before me this 12th day

of January, A. D. 1934.

[Seal] CHAS. E. TAYLOR
Notary Public in and for Alaska.

My Commission expires July 6, 1934.

Received copy of the foregoing Reply this 13th

day of January, A. D. 1934.

HARRY E. PRATT
Attorney for defendant Verhonic.

[Endorsed]: Filed in the District Court, Terri-

tory of Alaska, 4th Div. Jan. 15, 1934. N. H. Castle,

Clerk. [19]

[Title of Court and Cause.]

ORDER TRANSFERRING CAUSE TO
FOURTH DIVISION FROM THE

SECOND DIVISION.

This cause having heretofore and on January 25,

1933, been transferred to the Second Division for

further proceedings with the request that, on ac-

count of the inconvenience to witnesses to attend

Court at Nome, the Honorable Lester O. Gore,

presiding Judge of the Second Division, come to

Fairbanks to try this action, and said cause being

now ready for trial,

IT IS ORDERED that the above entitled cause

be, and it is hereb}^, transferred to the Fourth Divi-

sion at Fairbanks for trial.
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Entered in Court Journal No. 19, page 1, Jan. 15,

1934. [20]

[Title of Court and Cause.]

OPINION.

Chas. E. Taylor, Esq., of Fairbanks, Alaska, for

Plaintiff;

Harry E. Pratt, Esq., of Fairbanks, Alaska, for

Defendant Verhonic.

The above-named action was submitted to the

Court under the stipulation that the testimony in-

troduced in the cause of Tim Buckley and Bart

Buckley, plaintiffs against Albert Verhonic, James

Cody and David Ward, No. 3239, should be con-

sidered as introduced in this action.

The plaintiff prayed that the deed of Tim Buck-

ley to Albert Verhonic dated November 12, 1917,

be decreed to cover but 1/8 interest in the Novikaket

Association claim and a 4/16th interest in the Buck-

eye Association claim and that the said deed be

delivered to the Court for correction and cancel-

ation.

The Court has filed its opinion in case No. 3239

finding that Bart C. Buckley had no interest in the

property described in the complaint on November

12, 1917, and so finds in this present case for the

reasons stated in that opinion and which, by refer-

ence, are incorporated herein and made a part

hereof. That by reason of such finding, the plaintiff
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shall take nothing herein and the defendant is

allowed his costs and disbursements herein.

Let findings of fact and conclusions of law be

submitted in accordance with this opinion.

Dated at Nome, Alaska, this 19th day of April,

1934.

LESTER 0. GORE
District Judge.

[Endorsed] : Filed in the District Court, Terri-

tory of Alaska, 4th Div. Apr. 23, 1934. N. H. Castle,

Clerk. [21]

[Title of Court and Cause.]

FINDINGS OF FACT AND CONCLUSIONS
OF LAW.

Be it remembered that this cause came on regu-

larly for trial in the above entitled Court before

the Honorable Lester O. Gore, District Judge, on

the 16th day of January, 1934, and it was stipulated

by the parties and their counsel that the evidence

introduced in Cause No. 3239, entitled Tim Buckley

and Bart Buckley against Albert Verhonic, et al.,

defendants, should be considered as introduced in

this action, and testimony was introduced in said

cause 3239 upon the 16th, 17th, and 18th days of

January, 1934. The matter was taken under advise-

ment, and upon the 19th day of April, 1934, a

written opinion was made in the Cause.

Therefore pursuant to said written opinion and

from the aforesaid evidence the Court finds as fol-

lows, to-wit:
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1.

That upon the 12th day of November, 1917, one

Tim Buckley duly executed a deed in favor of

Albert Verhonic, one of the defendants, wherein

and whereby there was conveyed to said Albert

Verhonic a Seven-Sixteenths (7/16) interest in the

Buckeye Association Placer mining claim and an

undivided One-Fourth (i/4) interest in the Novika-

ket Association placer mining claim on Long Creek

in the Nulato Mining and Recording District, Terri-

tory of Alaska, which deed was duly recorded upon

the 19th day of November, 1917, in Volume II of the

Records of said recording district on page 298, and

which deed was admitted in evidence on the trial

of this cause as plaintiffs' Exhibit No. 4. [22]

2.

That at the time of the execution of the aforesaid

deed, the maker thereof, to-wit, Tim Buckley, was

the owner, legally and equitably, of the property

tlierein conveyed, and the plaintiff Bart C. Buck-

ley was not the owner of any interest, legal or

equitable, in any of said property conveyed by said

deed.

3.

That the plaintiff at the time of commencing this

action had no title, legal or equitable, in and to

said Novikaket Association placer mining claim or

said Buckeye Association placer mining claim, and

said deed of November 12, 1917 from Tim Buckley

to Albert Verhonic did not and does not constitute

any cloud upon any title of plaintiff.
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CONCLUSIONS OF LAW.

From the above mentioned facts, the Court con-

cludes as a matter of law:

1.

That upon the 12th day of November, 1917, the

plaintiff Bart Buckley was not and at no time there-

after has been an owner of any interest, either legal

or equitable, in and to the One-Fourth (%) interest

in the Novikaket Association Placer Mining Claim,

and the Seven-Sixteenths (7/16) interest to the

Buckeye Association placer mining claim on Long

Creek, aforesaid.

2.

That plaintiff is not entitled to take anything un-

der and by virtue of the matters set forth in his

Complaint, and the defendant Verhonic is allowed

his costs and disbursements.

Done this 11th day of May, 1934.

LESTER O. GORE
District Judge.

Service of the foregoing findings of fact and

conclusions of law by receipt of a copy thereof is

hereby acknowledged this 26th day of April, 1934.

CHAS. E. TAYLOR
Attorney for Plaintiff.

Entered in Court Journal No. 19, page 69. May

15, 1934. [23]

[Endorsed]: Filed in the District Court, Terri-

tory of Alaska, 4th Div. May 15, 1934. N. H. Castle,

Clerk, by Anne F. Crites, Deputy. LODGED: Apr.

26, 1934. N. H. Castle, Clerk, by Anne F. Crites,

Deputy. [23]
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[Title of Court and Cause.]

PLAINTIFF'S EXCEPTIONS TO FINDINGS
OF FACT AND CONCLUSIONS OF LAW.

Comes now the above named plaintiff, by his

attorney, Charles E. Taylor, and objects and excepts

to the Proposed Findings of Fact and Conclusions

of Law, as prepared and served by Harry E. Pratt,

Esq., attorney for defendant, Verhonic, as follows

:

1. Plaintiff excepts to Finding of Fact No. 2 and
to the whole thereof, for the reason that the same is

not in accord with the evidence adduced at the trial,

but is contrary thereto.

2. Plaintiff excepts to Finding of Fact No. 3

and to the whole thereof, for the reason that the

same is contrary to the evidence adduced at the

trial.

Plaintiff also excepts and objects to the conclu-

sions of law, and to the whole thereof, as proposed,

for the reason that the same is not warranted by the

evidence adduced at the trial, and is based upon
erroneous findings of fact.

Dated, Fairbanks, Alaska, May 1, 1934.

CHAS. E. TAYLOR
Attorney for Plaintiff.

Received copy of foregoing exceptions on this 2nd
day of May, 1934, and objections as to time of
service is hereby waived.

HARRY E. PRATT
Attorney for defendant,

Albert Verhonic.

[Endorsed]: Filed in the District Court, Terri-
tory of Alaska, 4th Div. May 2, 1934. N. H. Castle,
Clerk, by Anne F. Crites, Deputy. [24]
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[Title of Court and Cause.]

SETTLEMENT OF PROPOSED FINDINGS OF
FACT AND CONCLUSIONS OF LAW.

This matter coming on to be heard upon the lodg-

ing of proposed findings of fact and conclusions

of law by Harry E. Pratt, Esq., attorney for de-

fendants, and upon the filing of plaintiff's excep-

tions thereto by Chas. E. Taylor, Esq., attorney for

plaintiff,

IT IS HEREBY ORDERED that said excep-

tions be overruled and that the findings of fact

and conclusions of law be signed and filed as pro-

posed.

Done in open Court this 11th day of May, 1934.

LESTER O. GORE
District Judge.

[Endorsed]: Filed in the District Court, Terri-

tory of Alaska, 4th Div. May 15, 1934. N. H. Castle,

Clerk, by Anne F. Crites, Deputy.

Entered in Court Journal No. 19, page 68. May
15, 1934. [25]

[Title of Court and Cause.]

MOTION FOR NEW TRIAL.

Comes now the above named plaintiff Bart Buck-

ley, by his attorney Charles E. Taylor, and moves

the Court for an order setting aside the Findings

of Fact and Conclusions of law made and filed

herein on May 14, 1934, and granting plaintiff a new
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trial of said action, for the following reasons, to-wit

:

1. Because the evidence given at the trial of said

cause was insufficient to support or justify the said

findings of fact and conclusions of law, in that,

(a) The Court found as a fact, that one Tim Buck-
ley, on or about the 12th day of November 1917, exe-

cuted a deed in favor of the defendant Albert Ver-

honic, conveying a 7/16 interest in the Buckeye
Association placer mining claim and an undivided

one-fourth interest in the Novikaket Association

placer mining claim, on Long Creek, in the Nulato

Recording Precinct, Fourth Division of Alaska, and
that at the time of the execution thereof, the said

Tim Buckley was the owner, legally and equitably of

the property therein conveyed, and that the plain-

tiff, Bart C. Buckley was not the owner of any
interest, legal or equitable, in any of the said prop-

erty.

Whereas the evidence conclusively shows that dur-

ing the years 1914 and 1915 the plaintiffs Tim and
Bart Buckley, and their brother Con Buckley were
mining copartners, and worked and operated the

upper portion of the said Novikaket claim, and that

their operations were successful and they made con-

siderable money thereat; That the proceeds of the

said operations were used in the acquisition of other

mining interests, including an imdivided three-

eighths interest in the said Novikaket claim, and
that all of such interests, except an undivided 1/16

thereof were taken and recorded in the name of Tim
Buckley. [26]
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The evidence further discloses that Con Buckley

withdrew from the said partnership, and that there-

upon the said Tim Buckley conveyed to the said Con

Buckley his share, to-wit: an %th interest in said

Novikaket claim ; leaving the balance of a one-fourth

interest as the property of the remaining partners,

Tim and Bart Buckley; one-sixteenth interest

thereof being recorded in the name of Bart Buckley.

The evidence further discloses that thereafter, and

in July, 1917, the said Tim Buckley acknowledged

in writing that Bart C. Buckley was the owner of an

Yg interest in the Novikaket and Buckeye claims,

and of a half interest in the mining machinery and

equipment aforesaid, and then and there agreed to

purchase such interest from Bart C. Buckley, but

that the said sale was never consummated;

The evidence further discloses that at the time of

the transfer from Tim Buckley to Verhonic, that

Bart C. Buckley claimed and gave notice of his

ownership in the property thus transferred, includ-

ing the defendant Verhonic; and that he also in-

formed the said Verhonic thereof shortly thereafter

;

The evidence conclusively shows that Bart C.

Buckley was and is the owner of an undivided Yg

interest in the Novikaket claim and in the Buckeye

Association claim, together with an undivided half

interest in the mining machinery and equipment

upon the said claims

;

There is no evidence before the Court to show

that the conditions of any of the parties have been

changed, or that the defendants or the creditors of
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Tim Buckley and David Ward, or any of them have

suffered any detriment or damage by reason of the

fact that Bart C. Buckley has not heretofore

brought this action.

2. The Court finds as a fact that the plaintiff

Bart C. Buckley, at the time of the commencement

of this action had no title, either legal or equitable

in the said Novikaket or Buckeye claims, or either

of them, and that the said deed from Tim Buckley

to the said defendant Albert Verhonic did not and

does not constitute any cloud upon any title of the

plaintiff Bart C. Buckley.

Whereas as heretofore stated and set forth, the

evidence conclusively shows that the said Bart C.

Buckley as early as 1915 owned an undivided Yg

interest in each of the said claims, and a half inter-

est in the personal property, and that he has never

transferred the same, and still owns the same, al-

though the title was of record in the name of Tim
Buckley and was transferred by him without any

legal right or authority from the said Bart C. Buck-

ley, and that such deed of conveyance constitutes

a cloud upon the title of the said Bart C. Buck-

ley. [27]

3. That by reason of the foregoing, the said

Findings of Fact and Conclusions of Law, are

against the law of the case, to all of which, together

with the ruling of the Court thereon the plaintiff

excepted during the progress of the trial and such

exceptions were allowed by the Court.

CHAS. E. TAYLOR,
Attorney for plaintiff.
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Due Service hereof admitted this 17th day of

May A. D. 1934.

HARRY E. PRATT,
Attorney for defendant Albert Verhonic.

[Endorsed] : Filed in the District Court, Territory

of Alaska, 4th Div. May 17, 1934. N. H. Castle,

Clerk, by Anne F. Crites, Deputy. [28]

[Title of Court and Cause.]

ORDER DENYING MOTION FOR
NEW TRIAL.

This matter coming on to be heard upon the mo-

tion of the plaintiff in the above-entitled cause for

a new trial,

And the Court having duly considered the motion

and the briefs filed by the attorneys for the plaintiff

and defendants and the Court being fully advised in

the premises,

It is hereby ORDERED that the motion for a new

trial in the above-entitled cause be denied.

Done in Open Court this 15th day of June, 1934.

LESTER O. GORE,
District Judge.

[Endorsed] : Filed in the District Court, Territory

of Alaska, 4th Div. Jun. 18, 1934. N. H. Castle,

Clerk, by Anne F. Crites, Deputy.

Entered in Court Journal No. 19, page 82. [29]
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In the District Court for the Territory of Alaska,

4th Division.

No. 3357.

BART C. BUCKLEY,
Plaintiff,

vs.

ALBERT VERHONIC, and JAMES CODY,
Defendants.

JUDGMENT AND DECREE.

Be it remembered that this Cause came on regu-

larly for trial in the above entitled Court upon the

16th day of January, 1934, and upon said day and

the 17th and 18th days of January, 1934, evidence

was introduced, and thereafter the Court made find-

ings of fact and conclusions of law which are on file

herein.

Now therefore, it is ordered, adjudged, and de-

creed as follows:

1.

That plaintiff take nothing by reason of the

matters set forth in his pleadings in the above en-

titled Cause and that the defendants have judgment

for their costs in the sum of $ to be

taxed by the clerk of this Court.

Done this 15 day of June, 1934.

LESTER O. GORE
District Judge.
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Service of the foregoing Judgment and Decree

by receipt of a copy thereof is hereby acknowledged

this 26th day of April, 1934.

CHAS. E. TAYLOR
Attorney for Plaintiff.

[Endorsed]: Lodged Apr 26 1934. Filed in the

District Court, Territory of Alaska, 4th Div. Jun

27 1934. N. H. Castle, Clerk, by E. A. Tonseth,

Deputy.

Entered in Court Journal No. 19, page 83. [30]

[Title of Court and Cause.]

MOTION FOR ORDER EXTENDING TIME TO
FILE BILL OF EXCEPTIONS.

Comes now the above named plaintiff, Bart C.

Buckley, by his attorney, Charles E. Taylor, and

moves the Court for an order allowing the plaintiff

an extension of sixty days days time to prepare,

serve and file his Bill of Exceptions in this action.

Dated, June 28, 1934.

CHAS. E. TAYLOR
Attorney for Plaintiff.

Due service hereof admitted this June 28, 1934.

HARRY E. PRATT
Attorney for

[Endorsed]: Filed in the District Court, Terri-

tory of Alaska, 4th Div. Jun 29 1934. N. H. Castle,

Clerk, by E. A. Tonseth, Deputy. [31]
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Form No. 123

Signal Corps, United States Army
Washington-Alaska Military Cable and Telegraph

System

TELEGRAM
Received at

80 WXE D 60 Just Dl

Nome Als 1130AM Jun 29 1934

Clerk Dist Court

Fairbanks

Re eases Buckley versus Verhonic Judge Gore

today made minute order extending time sixty days

for plaintiff to prepare serve and file bill of excep-

tions Stop Judge Gore instructed me to request

you to inform attorneys for plaintiff and defendant

that he has resigned as Judge of this Court to take

effect upon the appointment and qualification of his

successor.

THOMAS D. JENSEN
327P Clerk District Court. [32]
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In the District Court for the Territory of Alaska,

Fourth Division.

No. 3239

TIM BUCKLEY and BART C. BUCKLEY,
Plaintiffs,

vs.

ALBERT VERHONIC, JAMES CODY and

DAVID WARD,
Defendants.

No. 3357

BART C. BUCKLEY,
Plaintiff,

vs.

ALBERT VERHONIC and JAMES CODY,
Defendants.

In the above cases which were heard by Lester

O. Gore, District Judge, and in which cases time

to prepare, serve and file the bills of exceptions was

extended sixty (60) days on motion of attorney

for plaintiffs,

NOW, THEREFORE, IT IS ORDERED that

control of said causes be and the same hereby is re-

served over the present term by the Court for the

purpose of settling said Bills of Exceptions and

for any other purpose which may seem meet in the

premises.
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Done in Open Court this 13th day of July, 1934.

LESTER O. GORE
District Judge.

[Endorsed] : Filed in the District Court, Terri-

tory of Alaska, 4th Div. Jul 23 1934. N. H. Castle,

Clerk, by E. A. Tonseth, Deputy.

Entered in Court Journal No. 19, page 99. [33]

[Title of Court and Cause.]

It appearing that time to prepare, serve and file

Bills of Exceptions in the above-entitled causes has

been extended sixty (60) days, by Order of this

Court, and it further appearing that Lester O. Gore,

District Judge for the Second Division, Territory

of Alaska, is departing from his official residence

for an indefinite period,

IT IS HEREBY ORDERED that time in which

the plaintiffs' attorney shall prepare, serve and file

his Bills of Exceptions in the above-entitled causes

is extended an additional thirty (30) days over the

sixty (60) day period heretofore allowed.

Done in Open Court this 16th day of July, 1934.

LESTER O. GORE
District Judge.

[Endorsed]: Filed in the District Court, Terri-

tory of Alaska, 4th Div. Jul. 23, 1934. N. H. Castle,

Clerk, by E. A. Tonseth, Deputy.

Entered in Court Journal No. 19, page 99. [34]
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[Title of Court and Cause—No. 3357.]

ASSIGNMENT OF ERRORS.

Now, on this 13th day of September, 1934, comes

the above named plaintiff, Bart C. Buckley, by his

attorney, Charles E. Taylor, and says that the judg-

ment of this Court, dated June 15th, 1934, and filed

and entered herein on June 27, 1934, is erroneous

and against the just rights of the said plaintiff, for

the following reasons:

1. The Court erred in refusing to admit in evi-

dence FOR ALL PURPOSES, the agreement made

between Tim Buckley and the plaintiff Bart C.

Buckley, in writing, and dated July 1, 1917, being

plaintiff *s exhibit No. 5, and in limiting the purpose

of the admission of such exhibit only to show what

the plaintiff did at the time he found out that Mr.

Verhonic claimed the property; for the reasons:

(a) That the said agreement shows that on

July 1, 1917, the plaintiff, Bart C. Buckley was

an equal owner with the said Tim Buckley of an

undivided one-fourth (%) interest in the Novi-

kaket claim, the Buckeye claim, and other min-

ing claims and mining property, the same being

the property thereafter transferred by the said

Tim Buckley to the defendant Albert Verhonic.

(b) That this ownership of the plaintiff was

made known to the defendant Albert Verhonic,

and to the creditors of Tim Buckley and David

Ward, and to other persons present at the meet-
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ing of creditors of said Buckley and Ward, at

Long Creek, prior to the making of the deed

and other instruments between the said Tim
Buckley and the defendant Albert Verhonic, and

was thereafter made known again to the said

defendant Verhonic by the plaintiff, when Ver-

honic went to take possession of said property.

(c) That nowhere in the evidence is it shown

that the plaintiff, Bart C. Buckley, transferred

any of his interests in said property, except to

the said Tim Buckley on July 20, 1934, which

said transfer was without consideration.

2. The Court erred in finding as a matter of

fact, the matters contained in Finding of Fact No.

2, to-wit: [35]

''That at the time of the execution of the afore-

said deed, the maker thereof, to-wit: Tim Buckley,

was the owner, legally and equitably, of the property

therein conveyed, and the plaintiff, Bart C. Buckley

was not the owner of any interest, legal or equitable,

in any of said property conveyed by said deed.''

and further erred in overruling the plaintiff's ex-

ceptions thereto, all for the following reasons:

(a) That the said Finding of fact is not in

accordance with the evidence adduced at the

trial, but is contrary thereto.

(b) That the evidence shows, that while the

record title to the said property was in the name
of Tim Buckley, one-half thereof was held in

trust by him for the plaintiff, Bart C. Buckley,
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and that such fact was made known to the de-

fendant Albert Verhonic before he received the

deed for said property from Tim Buckley. That

as testified to by the plaintiff, he informed the

said Albert Verhonic both before the papers

were signed, and afterward, of his interest in

said property.

3. The Court erred in finding as facts, the mat-

ters set forth in Finding of Fact No. 3, to-wit:
'

' That the plaintiff at the time of commencing this

action had no title, legal or equitable, in and to the

said Novikaket Association placer mining claim or

said Buckeye Association placer mining claim, and

said deed of November 12, 1917, from Tim Buckley

to Albert Verhonic did not and does not constitute

any cloud upon any title of plaintiff.''

for the following reasons, to-wit

:

(a) That the said Finding of Fact is not in

accordance with the evidence, but is contrary

thereto.

(b) That the evidence shows that the record

title was in the name of Tim Buckley, but that

the plaintiff, Bart C. Buckley was an equal

owner with the said Tim Buckley, in the prop-

erty then standing in his name, and being the

same property transferred by the said Tim

Buckley to Albert Verhonic ; That the defendant

Verhonic was informed and well knew of the

plaintiff's interest in said property both before

and after the agreement and deed between him-

self and the said Tim Buckley.
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(c) That in the giving of such deed by the

said Tim Buckley and the acceptance thereof by

the defendant Verhonic of said property, in

which the plaintiff claimed to own an interest,

and the acceptance of such deed over the protest

of the plaintiff, created a cloud upon the title

of the plaintiff in said property.

4. The Court erred in concluding as matters of

law, the matters set forth in Paragraphs 1 and 2

of its Conclusions of Law, and the whole thereof,

for the following reasons, to-wit: [36]

(a) That the said conclusions of law, and

the whole thereof, are based upon erroneous

Findings of Fact, and are not warranted by the

evidence produced upon the trial of said action.

(b) For the additional reasons heretofore

stated as (b) and (c) in Assignments of Er-

ror Nos. 2 and 3.

5. The Court erred in overruling the plaintiff's

exceptions to the said Findings of Fact and Con-

clusions of Law, for the reasons hereinabove stated

in (a), (b), and (c) in Assignments of Error

Nos. 2 and 3.

6. The Court erred in overruling the plaintiff's

motion for a new trial, for the reason that the Find-

ings of Fact and Conclusions of law by the Court

were erroneous in fact and in law, as hereinbefore

set forth.

7. The Court erred in giving and entering judg-

ment against the plaintiff in this action, and in fa-
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vor of the defendant Albert Verhonic, for the fol-

lowing reasons, to-wit:

(a) That at the time of the giving of the

deed of trust and other instruments by Tim
Buckley to the defendant Albert Verhonic, and

prior thereto, the plaintiff, Bart C. Buckley

had been and was then an equal owner with Tim
Buckley in all of the property described in said

deed and instruments.

(b) That such ownership of the plaintiff in

said property was made known to the said

Albert Verhonic and other persons interested,

prior to the execution and delivery of said con-

veyance by Tim Buckley to Verhonic.

(c) That the plaintiff was present at the

creditors meeting prior to the execution of said

instruments of conveyance, and then and there

protested against his interests being included

in said transfer, and the same should not have

been included in said conveyance.

(d) That the giving of the said deed by the

said Tim Buckley and the acceptance thereof by

the said Albert Verhonic, and the placing of the

same on record by him, created a cloud upon the

title of the plaintiff in said property, and the

plaintiff is entitled to have the same removed.

CHAS. E. TAYLOR,
Attorney for Plaintiff.
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Due service of the foregoing Assignment of Er-

rors admitted by receipt of a copy thereof, this

13 day of September, A. D. 1934.

HARRY E. PRATT,
Attorney for defendant Albert Verhonic.

[Endorsed]: Filed in the District Court, Terri-

tory of Alaska, 4th Div. Sep. 13, 1934. N. H.

Castle, Clerk. [37]

[Title of Court and Cause.]

PETITION FOR APPEAL.

The above named plaintiff, Bart C. Buckley, con-

sidering himself aggrieved by the judgment of this

Court made and entered in the above entitled action

and filed herein on June 27th, 1934, does hereby ap-

peal from the said judgment to the United States

Circuit Court of Appeals for the Ninth Circuit,

for the reasons specified and set forth in the As-

signment of Errors, Avhich is filed herewith ; and the

said plaintiff prays that this appeal may be al-

lowed and that a citation may be issued accordingly

to the answering defendant Albert Verhonic, and

that a transcript of the records and papers upon

which the said judgment was made, duly authenti-

cated by the Clerk of this Court, may be sent to the

United States Circuit Court of Appeals for the

Ninth Circuit, at San Francisco, California.

Plaintiff further prays that this Court fix the

amount of a Bond, to be approved by this Court, and

filed herein by the plaintiff, upon said appeal.
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Dated, Fairbanks, Alaska, Sept. 13, 1934.

CHAS. E. TAYLOR,
Attorney for Plaintiff.

Due service of the foregoing petition for appeal

and a copy thereof is hereby acknowledged, this 13

day of September, 1934.

HARRY E. PRATT,
Attorney for defendant Albert Verhonic.

[Endorsed]: Filed in the District Court, Ter-

ritory of Alaska, 4th Div. Sep. 13, 1934. N. H.

Castle, Clerk. [38]

[Title of Court and Cause.]

ORDER ALLOWING APPEAL.

NOW on this day of September, 1934, this

cause came on regularly to be heard before the above

Court upon the petition of the above named plain-

tiff for an appeal to the United States Circuit Court

of Appeals for the Ninth Circuit from the judgment

of this Court, made and entered in this action on

the 15th day of June, 1934, and the Court being fully

advised in the premises,

IT IS ORDERED that the said Plaintiff's Ap-

peal to the United States Circuit Court of Appeals

for the Ninth Circuit at San Francisco, California,

be, and the same is hereby allowed.

IT IS FURTHER ORDERED that the amount

of the cost bond herein be, and the same is hereby

fixed in the sum of Two Hundred & Fifty Dollars.
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This Order should have been signed Sept. 14th

and is therefore signed now for then.

DATED, Fairbanks, Alaska, September 21st,

1934.

J. H. S. MORISON,
District Judge.

Due service of the foregoing Order Allowing Ap-

peal admitted by receipt of a copy thereof this

day of September, 1934.

Attorney for defendant Albert Verhonic.

[Endorsed]: Filed in the District Court, Terri-

tory of Alaska 4th Div. Sep. 26, 1934. N. H. Castle,

Clerk. By E. A. Tonseth, Deputy.

Entered in Court Journal No. 19, page 167. Sep.

26, 1934. [39]

[Title of Court and Causfe.]

CITATION ON APPEAL.

The President of the United States of America,

to the above-named Albert Verhonic, Appellee, and

to Harry E. Pratt, Esq., his attorney, GREETING :

You are hereby cited to be and appear in the

United States Circuit Court of Appeals for the

Ninth Circuit, to be holden in the city of San Fran-

cisco, State of California, within thirty (30) days

from the date of this citation, pursuant to an order

allowing an appeal, made and entered in the above

entitled cause, in which Bart Buckley is plaintiff
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and appellant and Albert Verhonic is defendant and

appellee, to show cause, if any there be, why the

judgment made and entered in said action on the

15th day of June, 1934, as mentioned in said order

allowing appeal, should not be set aside and re-

versed, and why speedy justice should not be done

to said appellant above named in that behalf.

WITNESS the Honorable CHARLES EVANS
HUGHES, Chief Justice of the Supreme Court of

the United States of America on this 21st day of

September, A. D., one thousand nine hundred and

thirty-four. This Order should have been signed

Sept. 14th and therefore is signed now for then.

J. H. S. MORISON,
District Judge.

Due service of the foregoing citation admitted this

day of September, 1934.

Attorney for defendant Albert Verhonic.

[Endorsed] : Filed in the District Court, Territory

of Alaska, 4th Div. Sep. 26, 1934. N. H. Castle,

Clerk, by E. A. Tonseth, Deputy.

Entered in Court Journal No. 19, page 168, Sep.

26, 1934. [40]
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COST BOND AND ORDER.

KNOW ALL MEN BY THESE PRESENTS:
That we, Bart C. Buckley as principal and

UNITED STATES FIDELITY & GUARANTY
CO. of MARYLAND, as sureties, are held and firmly

bound unto the above named defendant Albert Ver-

honic, in the sum of Two hundred fifty dollars

($250.00) lawful money of the United States of

America, to be paid to the said Albert Verhonic, his

heirs, executors, administrators and assigns, for the

payment of which sum, well and truly to be made,

we bind ourselves, our heirs, executors and adminis-

trators, jointly and severally, firmly by these

presents.

SEALED WITH OUR SEALS AND dated this

13th day of September, 1934.

The condition of the above obligation is such, that

whereas the above bounden Bart C. Buckley has

filed his petition for appeal, and is about to appeal

to the United States Circuit Court of Appeals for

the Ninth Circuit, from that certain judgment made
by the above entitled Court in the above entitled

action on the 15th day of June, 1934, and filed and

entered herein on the 27th day of June, 1934.

Now, therefore, if the above named Bart C. Buck-

ley shall prosecute the said appeal to effect, and

answer all costs if he shall fail to make good his
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plea, then this obligation shall be void, otherwise to

remain in full force and effect.

[Seal] BART C. BUCKLEY,
Principal.

UNITED STATES FIDELITY &
GUARANTY CO.,

Surety.

By GEO. W. ALBRECHT,
Attorney in fact. [41]

United States of America,

Territory of Alaska,

Fourth Division—ss.

GEO. W. ALBRECHT, being first duly sworn on

oath, deposes and says: I am the duly authorized

agent and attorney in fact of the UNITED
STATES FIDELITY AND GUARANTY COM-
PANY, a corporation, duly organized and exist-

ing under the laws of the State of Maryland, surety

on the foregoing undertaking, that to the best of my
knowledge and belief the said corporation has com-

plied with the provisions of Chapter 52 of the 1915

Session Laws of Alaska, pertaining to surety com-

panies and corporations, and that the said surety

company is authorized to do business within the

Fourth Judicial Division of Alaska, and is worth

more than double the amount of the liability ex-

pressed in the foregoing undertaking, over and

above all just debts and liabilities, in property not

exempt from execution.

GEO. W. ALBRECHT,
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Subscribed and sworn to before me this 13 day of

Sept. A. D. 1934.

[Seal] CHAS. E. TAYLOR,
Notary Public in and for Alaska. My commission

expires 29 June 1938. [42]

ORDER APPROVING BOND.

The above and foregoing cost bond is hereby ap-

proved on this 21st day of September, 1934, and

may be substituted for the bond and Order hereto-

fore filed herein. This order should have been signed

Sept. 14th and is therefore signed now for then.

J. H. S. MORISON,
District Judge.

Sep. 26, 1934. Entered in Court Journal No. 19,

page 168.

Due service of copy of above Bond and Order ad-

mitted this -'. day of September, 1934.

Attorney for defendant Albert Verhonic.

[Endorsed] : Filed in the District Court, Terri-

tory of Alaska, 4th Div. Sep. 26, 1934. N. H. Castle,

Clerk, by E. A. Tonseth, Deputy. [43]
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[Title of Court and Cause.]

STIPULATION RE PRINTING OF RECORD.

It is hereby stipulated by and between the above-

named parties plaintiff and defendant, through

their respective attorneys, that in printing the

papers and records to be used on the hearing on

appeal in the above-entitled cause, for the considera-

tion of the United States Circuit Court of Appeals

for the Ninth Circuit, the title of the court and

cause in full on all papers shall be omitted, except

on the first page of said record, and that there shall

be inserted in place of said title in all papers used

as a part of said record, the words "Title of Court

and Cause''; also that all indorsements on all papers

used as a part of said record shall be omitted, ex-

cept the Clerk's filing marks and the admission of

service.

Dated, Fairbanks, Alaska, September 13th, 1934.

CHAS. E. TAYLOR,
Attorney for Plaintiff.

HARRY E. PRATT,
Attorney for Defendant Albert Verhonic.

[Endorsed]: Filed in the District Court, Terri-

ritory of Alaska, 4th Div. Sep. 13, 1934. N. H.

Castle, Clerk. [44]
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ORDER EXTENDING TIME TO AND INCLUD-
ING DECEMBER 31, 1934, WITHIN
WHICH TO FILE AND DOCKET CAUSE
ON APPEAL.

This matter coming on for hearing upon the mo-

tion of the above-named plaintiff, the appellant, for

an order extending the time within which to file

and docket the record herein on appeal with the

Clerk of the United States Circuit Court of Appeals

for the Ninth Circuit, at San Francisco, California,

and it appearing to the satisfaction of the Court,

that the time allowed by law and the order of this

Court allowing said appeal is insufficient for the

purpose, and that the plaintiff appellant desires an

extension of time until and including the 31st day

of December, 1934, within which to file and docket

said cause as aforesaid, and all and singular the

matters being fully understood and considered by

this Court,

IT IS ORDERED that the plaintiff-appellant be

and he is hereby given and granted until and in-

cluding the 31st day of December, 1934, within

which to file and docket the record on appeal with

the Clerk of the United States Circuit Court of Ap-

peals for the Ninth Circuit at San Francisco, State

of California. This Order should have been signed

Sept. 14th and therefore is signed now for then.

Dated, Fairbanks, Alaska, September 21st, 1934.

J. H. S. MORISON,
District Judge.
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Due service hereof admitted this day of

September, 1934.

Attorney for defendant Albert Verhonic.

Entered in Court Journal No. 19, page 168.

[Endorsed] : Filed in the District Court, Terri-

tory of Alaska, 4th Div. Sep. 26, 1934. N. H. Castle,

Clerk. By E. A. Tonseth, Deputy. [45]

[Title of Court and Cause.]

DESIGNATION OF PLACE FOR HEARING
APPEAL.

To the Honorable E. COKE HILL, Judge of the

Above-entitled Court, and to Albert Verhonic,

the Above-named Defendant and Harry E.

Pratt, Esq., His Attorney:

Comes now the above-named plaintiff and appel-

lant in the above-entitled cause, and pursuant to the

act of Congress, giving the designation of the place

of hearing on appeals to the appellant, does hereby

designate the City and County of San Francisco,

State of California, as the place for the hearing of

the said appeal in the above-entitled action.

Dated, Fairbanks, Alaska, September 13, 1934.

CHAS. E. TAYLOR,
Attorney for Plaintiff.
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Due service of the foregoing notice is hereby ad-

mitted by receipt of a copy thereof, this 13 day of

September, A. D., 1934.

HARRY E. PRATT,
Attorney for defendant Albert Verhonic.

[Endorsed] : Filed in the District Court, Terri-

tory of Alaska, 4th Div. Sep. 13, 1934. N. H. Castle,

Clerk. [46]

[Title of Court and Cause.]

ORDER EXTENDING TIME TO AND INCLUD-
ING MARCH 31, 1935, WITHIN WHICH TO
FILE AND DOCKET CAUSE ON APPEAL.

THIS MATTER coming on for hearing upon the

motion of the above named plaintiff, the appellant,

for an order extending the time within which to

file and docket the record herein on appeal with the

Clerk of the United States Circuit Court of Appeals

for the Ninth Circuit, at San Francisco, California,

and it appearing to the satisfaction of the Court,

that the time allowed by law and the order of this

Court allowing said appeal is insufficient for the

purpose, and that the plaintiff appellant desires an

extension of time until and including the 31st day

of March, 1935, within which to file and docket said

cause as aforesaid, and all and singular the matters

being fully understood and considered by this Court.

IT IS ORDERED that the plaintiff appellant be

and he is hereby given and granted until and in-
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eluding the 31st day of March, 1935, within which

to file and docket the record on appeal with the

Clerk of the United States Circuit Court of Ap-

peals for the Ninth Circuit at San Francisco, State

of California.

DATED, Fairbanks, Alaska, December 28th, 1934.

E. COKE HILL,

District Judge.

Due service hereof admitted this Dec. 28, 1934.

H. E. PRATT,
Attorney for Deft. Verhonic.

[Endorsed] : Filed in the District Court, Terri-

tory of Alaska, 4th Div. Dec. 28, 1934. N. H. Castle,

Clerk.

Entered in Court Journal No. 19, page 265, Dec.

28, 1934. [47]

[Title of Court and Cause.]

MINUTE ORDER EXTENDING TIME TO
LODGE APPEAL.

On oral motion of Chas. E. Taylor, Esq., for fur-

ther time to docket said cause on appeal, and on his

oral statement that Mr. Harrj^ E. Pratt desired to

interpose his objection thereto that the Court was

without jurisdiction to grant the extension re-

quested, ORDERED that Mr. Taylor have to and

until April 30th, 1935 within which to docket said

cause. Objection by Mr. Pratt was noted and over-
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ruled and an exception to said ruling taken and al-

lowed.

Entered in Court Journal No. 19, page 304. Mar.

8, 1935. [48]

[Title of Court and Cause.]

MINUTE ORDER EXTENDING TIME TO
FILE AND DOCKET CAUSE ON APPEAL.

On motion of Chas. E. Taylor, Esq., attorney for

plaintiff, Ordered that time to file and docket case

on appeal be and the same extended to June 10th,

1935. Objection made by Mr. Harry E. Pratt, attor-

ney for defendants, that Court without jurisdiction

to enter order, which objection being overruled an

exception was taken thereto and allowed.

Entered in Court Journal No. 19, page 325. Apr.

5, 1935. [49]
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[Title of Court and Cause.]

AMENDED BILL OF EXCEPTIONS.

BE IT REMEMBERED that the above entitled

action came on regularly for trial in the above en-

titled Court at a regular term thereof, in conjunc-

tion with cause No. 3239 of said Court, before the

Honorable LESTER O. GORE, presiding specially

as Judge thereof for the purpose of trying said

cases. Charles E. Taylor, Esq., appearing as attor-

ney for the plaintiff and Harry E. Pratt, Esq., ap-

pearing as attorney for the defendant Albert Ver-

honic; the default of the defendant James Cody

having theretofore been duly entered in said ac-

tions. The said actions were tried to the said Court

without a jury, and the following proceedings were

had and done, to wit:

It was stipulated by and between the parties,

through their counsel, that the evidence introduced

in cause No. 3239, entitled Tim Buckley and Bart

Buckley vs. Albert Verhonic, et al., should be con-

sidered as introduced in cause No. 3357, so far as

the same should be applicable. m

BART C. BUCKLEY,

the plaintiff herein, was sworn as a witness in his

own behalf, and testified in substance as follows:

That he is a miner and prospector by profession,

and has been in Alaska thirty-two years, and is

now a resident of said Territory.
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(Testimony of Bart C. Buckley.)

That during the year 1914, plaintiff and his two

brothers, Tim Buckley and Con G. Buckley, ac-

quired a lease on the upper portion of the Novika-

ket Association placer mining claim on Long Creek

in Nulato Recording Precinct, Fourth Judicial Di-

vision of Alaska.

That the Novikaket claim is 5280 feet long by

660 feet wide, and for the purposes of working and

operating the same was divided into leases or hold-

ings of [51] approximately one thousand feet each,

and it was on the upper one thousand feet that the

three Buckley Brothers operated.

That Long Creek is situated about 29 miles from

Ruby, which is on the Yukon River, and the Novi-

kaket claim is situated a little below the town of

Long on said Long Ck. ; a wagon road connects the

town of Long with Ruby, which is a government

road.

That for the purposes of this case, plaintiffs in-

troduced a map, showing the location of the Novika-

ket claim and the subdivisions thereof, and the

same is marked Plaintiff's Exhibit No. 1.

That the three Buckley Brothers mined the upper

portion of the said Novikaket claim and made con-

siderable money out of it—some thirty thousand

dollars—, and used this money in the development

of other portions of said claim, and in the purchase

of certain undivided interests therein, and that

during the years 1914 and 1915 had acquired an

undivided three-eighths interest in the said Novi-
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(Testimony of Bart C. Buckley.)

kaket claim, as shown by Plaintiffs Exhibits Nos.

8, 9, 10 and 12, the same being as follows:

Ex. 8 Deed dated June 20, 1914 from

C. Fornander to Tim Buckley—7/32 interest.

Ex. 9 Deed dated Jul. 17, 1914 from

N. P. Johnson to Tim Buckley—1/32 interest.

Ex. 10 Deed dated Aug. 20, 1915 from

P. Johnson to Bart Buckley—2/32 interest.

Ex. 12 Deed dated June 4, 1915 from

A. L. Kells to Tim Buckley—2/32 interest.

That the said property was purchased with part-

nership funds for the benefit of the said partner-

ship, and was considered partnership property.

That about the end of 1915 or the early part of

1916, Con G. Buckley withdrew from said partner-

ship and the two remaining brothers, Bart and Tim

continued as partners; Tim having conveyed an

undivided one-eighth interest in said claim to Con

G-. Buckley, as shown by plaintiff's exhibit No. 13.

The remaining one-fourth interest was the joint

property of the said Tim Buckley and Bart Buck-

ley; That he considered the value of said interest to

be about ten thousand dollars.

That during the same period, the said partners

Tim and Bart, acquired a seven-sixteenths interest

in the Buckeye Association on said Long Creek,

which he considers of the value of three thousand

dollars.

That after the withdrawal of Con from said part-

nership, the other two brothers moved to the center
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one thousand feet of said Novikaket claim, and

mined and operated there until about the month of

July 1916, when they quarelled and dissolved part-

nership, but no distribution of the partnership

property was made. [52]

That at the time of the dissolution of the part-

nership of Tim and Bart Buckley, they owned in

common the following described partnership prop-

erty, to wit:—an undivided one-fourth interest in

the Novikaket claim, considered by the plaintiff as

of the value of ten thousand dollars; an undivided

seven-sixteenths interest in the Buckeye claim of

the value of three thousand dollars, together with

several other placer mining claims and interests, of

uncertain value, and the following personal prop-

erty, to wit:—two (2) boilers; two (2) mining

plants complete to hoist out of two shafts at the

same time; one pumping plant; five or six worth-

ington pumps; two double centrifugal pumps, en-

gine and belt; ten hungarian riffles; fifty (50) sluice

boxes; wheeling planks; dump boxes; outfit to saw

wood; blacksmith outfit; forty (40) points with

cross-heads and hose; four thousand feet (4000 ft.)

of pipe ranging from 2 inch to % inch; an abun-

dance of small fittings, all of which machinery and

equipment the plaintiff says, cost ten thousand dol-

lars ($10,000.00) also about three thousand dollars

worth of assorted groceries and six hundred forty-

one (641) mining timbers and from 220 to 250

cords of wood, cut and piled; all of said property
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(Testimony of Bart C. Buckley.)

being situated on the Novikaket claim. Also an

undivided one-half interest in certain machinery,

to wit—one boiler; one O. S. Hoist; two pumps;

two worthington pumps; one centrifugal pump and

pumping engine ; cables on hoist ; trolley cables and

guy-lines ; all of which is now situated on the Buck-

eye claim; also about 150 cords of wood which was

cut and piled on snow gulch near the said Novikaket

claim on Long Creek aforesaid, and all of the ap-

proximate value of three thousand dollars.

That in the fall of the year 1916, the said Tim
Buckley entered into a partnership with one David

Ward, which said partnership worked and mined

the lower one thousand feet of the said Novikaket

claim. That the said Tim Buckley took a consider-

able portion of the mining machinery and wood be-

longing to himself and his brother Bart Buckley,

and used the same in connection with the work and

operation of the said partnership of Tim Buckley

and David Ward.

That Bart Buckley worked for the said partner-

ship, but was not a member thereof nor interested

therein in any way. That he and his brother Tim

could not get along very well, and that in April

1917, he was discharged from such employment.

That he received no remuneration for his labor.

When asked in regard to this, the following oc-

curred :

Q. What remuneration were you working

for?
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A. On the center one thousand feet where

Tim and I worked, Tim blamed me for the [53]

loss that we sustained there and I told him

that I w^ould work until he would consider him-

self paid, and any asset that might be derived

from our grub, our wood, or our work, and that

I would work for him until he considered that

I owed him nothing. That was the agreement

that I worked under for Buckley and Ward.

That upon the first day of July 1917, Timothy

Buckley and Bart Buckley signed an agreement,

which was delivered into the possession of Bart

Buckley then and which he held in his possession

until the 8th day of December 1917, at which time,

he, for the first time, recorded the same in the office

of the Recorder for the Nulato Precinct, Territory

of Alaska, at Ruby, Alaska, whereupon a copy of

said instrument certified to be a true copy thereof

by the recorder of said Nulato Precinct, was offered

in evidence and objected to on the part of the de-

fendant Verhonic, for the following reasons:

That the same was not an original agreement;

that it was incompetent, irrelevant and immaterial

;

that it was merely a self serving document; that

the instrument was not acknowledged and had only

one witness; that there was no authority for the

Recorder to have recorded such an instrument and

hence no authority for using a certified copy there-

of; that the same would have no binding effect

upon the defendants.
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Wherefore the Court allowed the said agreement

to be marked

"PLAINTIFF'S EXHIBIT No. 5"

and to be admitted "not for the purpose of show-

ing any transfer of property, not for the purpose of

showing any ownership of property, but merely for

the purpose of showing what he (Bart Buckley) did

when he found out that Mr. Verhonic claimed the

property," to which admission defendant Verhonic

duly excepted. That said instrument is in words

and figures, including endorsements, as follows:

AGREEMENT.

This agreement made and entered into this

1st day of July 1917 between Timothy Buckley,

party of the first part, and Bart Buckley party

of the second part, are joint owners each hold-

ing % interest in the following described prop-

erty the water ditch the laping 4th of July

Creek and ending at Rabbit Gulch an undivided

14 interest Novikaket claim an undivided quar-

ter interest on Buckeye claim with complete

mining plant an undivided % interest in Arctic

Ass. an imdivided one-half in the Flat Assn.

Plat Creek and all wood machinery and mining

timbers situated on the upper one thousand

feet and middle one thousand feet of Novi

Claim previous to the first day of October 1916

also an undivided one-half interest in the fifty

horsepower boiler an American hoist pumping
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plant carrier and cables 2 Worthington pumps

and pipe the entire owners of one Worthington

pump and one Cameron pump now situated on

the lease operated by Timothy Buckley and

David Ward on the lower one thousand feet

of the Novi claim also fifty cords of wood situ-

ated on Snow Gulch.

Witnesseth, that whereas both parties are

joint owners of said property each owning 1/2

interest it is mutually agreed and understood

that for the consideration of twelve thousand

dollars $12000.00 to be paid in the following

terms on or before August 15th 1917 $100.00

on or before Oct 15th, 1917 1900.00

on or before Oct. 15th 1918 4000.00

on or before Oct. 15th 1919 6000.00

[54]

By Timothy Buckley of the first part to Bart

Buckley of the second party, the fore said pay-

ments to be secured by notes, that when said

notes are paid all the property herein men-

tioned and owned by Ba Buckley shall be-

come the property of Timothy Buckley and if

said notes are not paid at specified time this

agreement is null and void and the property

herein mentioned shall become the property of

Bart Buckley as if this agreement never ex-

isted.

Signed TIM BUCKLEY
BART BUCKLEY

Witness

TIM SCANNELL
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Filed for record at the request of Bart Buck-

ley on the 8th day of Dec. 1917 at 4 PM.
THOMAS J. DeYANE, Eecorder.

Ruby Alaska, July 30th 1930.

TO WHOM IT MAY CONCERN:
THIS IS TO CERTIFY, That the above is

a true and correct copy of the records of the

records of the Nulato Recording Precinct, Ter-

ritory of Alaska, at Ruby, as shown on page

83 and 84, Miscellaneous Records, Yol. 3, of

the said recording precinct.

(Signed) WILLIAM N. GROWDEN,
Recorder, Nulato Recording Precinct, Fourth

Division, Territory of Alaska.

[Seal]

Filed in the District Court, Territory of

Alaska, 4th Div. Jan 17 1934. N. H. Castle,

Clerk, by E. A. Tonseth, Deputy.

No. 3239

Ptff Ident ^'A^'

Buckley et al. Plaintiff

vs

Yerhonic, et al, Defendant

Admitted as pltffs Ex. 5

NHC
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On the 20th of July, 1917, my brother Tim de-

manded the deed off of me and he pulled off his

coat and insisted upon getting it, and I went up

town and made that deed out to him, subject to

this agreement of twenty days previous (Plain-

tiffs' Exhibit 5), whereupon I executed and deliv-

ered to Tim Buckley the deed marked

''PLAINTIFFS' EXHIBIT 6,"

which, with recording endorsements, is in words

and figures as follows:

DEED.
This indenture, made this twentieth day of

July in the year of our Lord, one thousand

nine hundred and seventeen, BETWEEN Bart

Buckley, the party of the first part, and Tim-

othy Buckley, the party of the second part,

WITNESSETH:—
That the said party of the first part, for and

in consideration of the sum of One Hundred

Dollars, currency of the United States of

America, to him in hand paid by the party of

the second part, the receipt whereof is hereby

acknowledged, do by these presents remise, re-

lease and forever quitclaim unto the said party

of the second part, and to his heirs and assigns,

the following described property, an undivided

1/16 interest on the Novikaket Assn., An un-

divided % interest in the Arctic Assn. Bound-

ing the Novikaket Assn. An undivided % in-

terest on 7/16 of Buckeye Assn. And a % iii"
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terest on complete 40 horsepower on Buckeye

and a % interest on complete 50 horsepower

plant on Buckley and Ward lease, and a %
interest on a 40 horsepower plant on Knutson

lease together with all cooking [55] utensils

and 400 cords of woods and 1000 mining tim-

bers situate on Buckeye and Novikaket Claims.

Together with all and singular the tenements,

hereditaments and appurtenances thereunto be-

longing or in any wise appertaining, and the

reversion and reversions, remainder and re-

mainders, rents, issues and profits thereof.

To have and to hold, all and singular, the

said premises, together with the appurtenances

unto the said party of the second part, and to

his heirs and assigns forever.

In Witness Whereof, the party of the first

part have hereunto set his hand and seal the day

and year first above written.

BART BUCKLEY [Seal]

TIM BUCKLEY [Seal]

Signed, Sealed and Delivered

in presence of,

EMILE MORYAN
CHAS. E. HOXIE

Territory of Alaska—ss.

THIS IS TO CERTIFY, That on this 19'

day of July A.D. 1927, before me, Chas. E.

Hoxie, a Notary Public in and for the Terri-
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tory of Alaska, duly commissioned and sworn

personally came Bart Buckley and Tim Buck-

ley to me known to be the individuals described

in and who execute the within instrument, and

acknowledged to me that they signed and sealed

the same as their free and voluntary act and

deed for the uses and purposes therein men-

tioned.

Witness my hand and ofl&cial seal the day

and year in this certificate first above written.

I
[Notary Seal] CHAS. E. HOXIE,

Notary Public in and for the Territory of

Alaska, residing at Long Alaska. My com-

mission expires April 10, 1918.

Received and Filed for record on the 22nd

day of July 1917, at 12 :15-PM.

THOMAS J. BeVANE, Recorder.

Ruby Alaska, July 29, 1930.

TO WHOM IT MAY CONCERN:
THIS IS TO CERTIFY, that the above is

a true and correct copy of the records of Deeds,

Nulato Precinct, Fourth Division, Territory of

Alaska, at Ruby, Book of Deeds, Vol. 2, Page

283, instrument No. 7384.

[Seal] WILLIAM N. GROWDEN
Recorder, Nulato Recording Precinct, Fourth

Division, Territory of Alaska, at Ruby.
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Filed in the District Court, Territory of

Alaska, 4tli Div. Jan 17 1934. N. H. Castle,

Clerk, by E. A. Tonseth, Deputy.

No. 3239

Pltfe Exhibit ''6"

Buckley, et al. Plaintiff

vs.

Verhonic, et al, Defendant

Admitted NHC

That when this agreement was made as to the

ownership of the property and offer to purchase,

plaintiff considered his former agreement with

Tim to work for Tim and for Tim to use Bart's

property until he was satisfied, as cancelled.

That as he never received any consideration what-

ever from his brother Tim for his interests in said

partnership property, plaintiff thereafter consid-

ered the said option agreement and deed (Ex. 5

and 6) as void and of no effect. [56]

On the 9th day of October, 1917, a complaint and

summons was served upon me in the case in the

District Court wherein Emile Morvan was plaintiff

and Timothy Buckley, David Ward and Bart Buck-

ley, doing business under the firm name of Buckley

& Ward, were defendants. The complaint stated

that I was a member of the firm. My property was
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attached. I read the complaint at the time. I was

the B. Buckley mentioned in the complaint. On
the same day, the 9th of October, 1917, the marshal

attached all of my right, title and interest in and

to the Novikaket Association and in and to a 40

horsepower plant on the Novikaket, and in and to

a 50 Penn boiler, its belongings and fittings, to-

gether with an American engine of about 25 horse-

power situated on the Novikaket mining associa-

tion and all of my interest in a 40 horse-power

Pennsylvania boiler, its belongings and fittings, to-

gether with a hoisting O & S engine of about 15

horse-power. The marshal served a copy of the

Writ of Attachment on me personally and he went

out and posted his notices stating he had attached

the property. E. Coke Hill, who is now the Judge

of the District Court of the Fourth Judicial Divi-

sion, was attorney for the plaintiff in that case.

About the 5th of November, 1917, Mr. Hill came

out to Long and I saw him there for the first time

after the service of the complaint in the Morvan

case had been made upon me.

Question on Cross Examination: "What did

you say to him (E. Coke Hill) at that time

about whether you were a member of the part-

nership of Ward & Buckley"?

A. I didn't discuss the partnership of Ward
& Buckley with Mr. Hill.

Q. As a matter of fact you never did say

anything to him about your not being a partner
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in the Ward & Buckley firm, did you? Answer

the question ; Yes or No. Did you ?

A. I don't recollect, Mr. Pratt. I don't rec-

ollect the conversation that we might have had.''

On direct examination,

the witness testified that when he saw Coke Hill

about November 5, 1917, at the creditors meeting,

he discussed the partnership of Ward & Buckley

with him, and *'I told him that I had no interest

in Ward & Buckley's indebtedness."

Question by the Court to Mr. Buckley

:

Q. "You said, when Mr. Pratt asked you if

you had told Judge Hill that you didn't have

anything to do with the partnership of Buckley

and Ward, that you [57] hadn't told him, and

then you told Mr. Taylor, in answer to some

questions, that you did tell Judge Hill at the

creditors meeting that you had no interest in

the partnership.

A. The only conversation I recollect having

was at a creditors meeting with Coke Hill, the

only conversation I had, and he brought up

about this trust agreement and asked me to

sign with my name these papers where he

wanted me to turn my interest in the Novikaket

claim and the Buckeye and the wood and ma-

chinery and to give Verhonik the power to sell

without consulting anyone, and I told him I

wouldn't sign it, and the conversation, if I re-
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member rightly, Your Honor, it was threshed

out that I had nothing to do with Ward &

Buckley's indebtedness.

Q. Did you tell him at that time ?

A. That is my recollection that I did, Your

Honor, and I went to that creditors meeting

with the object of pledging my property to

secure— (Interrupted

)

Q. I don't care about that. I wanted to

find out about that answer where you testified

one way in response to Mr. Pratt and in an-

other way in response to Mr. Taylor. '

'

Witness further stated that he always believed

the attachment in the Morvan case of his property

prevailed against him up to the present time, and

the following questions and answers were made and

given

:

Q. ''If you were not a partner how did you

figure that an attachment in a suit against you

as a partner could hold ?

A. I didn't know whether it held or not,

Mr. Pratt.

Q. You say that you still thought that the

attachment held.

A. I didn't know in what manner that at-

tachment was treated."

That before any judgment was taken in said

action, the creditors of the said partnership of Tim
Buckley and David Ward called a meeting and
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insisted upon being secured in their accounts. That

the plainti:ff attended this meeting and protested

against any of his interests being included or con-

sidered in said action, which said meeting resulted

in the said Tim Buckley and David Ward subse-

quently executing a bill of sale and certain deeds

to the defendant Albert Verhonik, as trustee, for the

benefit of said creditors, and subject to the terms

of said trust agreement made between the said de-

fendant Verhonik and the said [58] Tim Buckley

and David Ward. That the said bill of sale was ad-

mitted in evidence as

PLAINTIFF'S EXHIBIT 3A.

That the deeds are in evidence as Plaintiff's Ex-

hibit 4, and Defendant's Exhibit D, respectively,

and that the trust agreement is marked as

PLAINTIFF'S EXHIBIT No. 3,

and are as follows, to wit:

Exhibit No. 3.

This MEMORANDUM OF AGREEMENT
made this 12th day of November, 1917, at Long,

Alaska, between Albert Verhonic, first party,

and David Ward and Tim Buckley, second par-

ties, WITNESSETH:
WHEREAS, second parties hereto have this

day made deeds and a bill of sale wherein first

party is grantee and vendee, conveying to first

party all machinery, wood, tools and equipment



Albert Verhonic 75

(Testimony of Bart C. Buckley.)

on the Novikaket Association and the Buckeye

Association placer mining claims; and deeds

whereby second parties hereto conveyed to first

party all of their interests in the Novikaket

Association and in the Buckeye Association,

and in Number Eight Below Discovery; an un-

divided half interest in Number Seven Below

Discovery; an undivided half interest in the

Keystone Association, and that certain frac-

tional claim off the upper end of Number Eight

Below Discovery, all on Long creek, a tributary

of Salatna river; and also all of David Ward's

interest in that certain ditch known as Smith

& Company, and Garland ditch, NOW THERE-
FORE:

It is understood and agreed that said bill of

sale and said deeds are made to the first party

herein as trustee, and that he holds said prop-

erty in trust for the following purposes; first,

to care for, rent, sell and otherwise dispose of

said property upon such terms and conditions

as said trustee may deem advantageous, and to

receive and collect any and all rents, purchase

price or other income from any and all of said

property, and pay out any and all money re-

ceived as follows: first, in paying all necessary

expenses incurred by vendor in caring for said

property, including attorney's fees for attend-

ing at the proceedings which led to the drawing

this document and the deeds and bill of sale
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hereinbefore referred to, and for making said

documents and for any other advice and serv-

ices by said trustee deemed necessary in execut-

ing his trust; second, to pay to the proper per-

son the amount necessary to settle the claims of

Emile Morvan against the partnership of Ward
& Buckley and release the action now pending

on said claims in the District Court; third, to

pay to Mrs. Keely eight hundred and forty-

three dollars ($843.00) ; fourth, to pay pro rata

to each of the creditors of the second parties

the amount set after his name hereinafter to-

gether with interest thereon at the rate eight

per centum per annum from the date hereof

until paid. The names of the said creditors

with the amount due each is as follows:

Northern Commercial Company 361.93

Pacific Cold Storage Company 242.80

Martin Sickinger 1,732.50

Albert Verhonic 2,724.00

Peter Johnson 2,034.59

George Gunderson 200.00

A. Endres 279.35

Mrs. C. W. Strite 402.00

W. Carlson 52.50

Whitton & Carlson 200.00

Selch & Walker 115.00

Eobert Deacon 95.00

Carl Nelson 79.75

Dr. A. B. Jones 247.00
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Mazzie 391.00

Emil Hartwich 80.00

Wild Goose Hotel

Joe Stone 70.00

Mike Thomas 75.00

Peter Chivilo 25.00

77

All the above are creditors of the firm of

Ward & Buckley, and the following are cred-

itors of Tim Buckley : [59]

Martin Sickinger 943.25

Peter «Tohnson 451.55

Eobert Deacon 95.00

Peter Chivilo 60.00

Wild Goose Hotel 263.00

and, fifth: to pay the balance if any there be

to these second parties on demand.

It is further understood and agreed that

first party shall not sell any of the real prop-

erty deeded to him by the said Tim Buckley

without the written consent of said Tim Buck-

ley before the 1st day of August, 1919, after

which date he may sell same without consulting

any one. It is further agreed that first party

hereto shall keep an accurate account of all

money he may receive hereunder and from

what property and when and to whom paid, to

the end that there may be a proper adjustment

of the accounts of the other two parties hereto

when this trusteeship shall have ended.
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It is further understood that if any person

who claims to be a creditor of second parties

or either of them shall desire to be included

in those creditors named to whom payment is

to be made, and such creditor shall present to

this trustee, first party herein, satisfactory

proof that he is a bona fide creditor of said

second parties or either of them first party may
with the consent of second parties include the

claim of said person among those to be paid in

class four above.

WITNESS the signature of the first party

hereto the day and date first above written.

(Signed) ALBERT VERHONIK
(Signed) TIM BUCKLEY
(Signed) DAVID WARD

In the presence of

E. COKE HILL
CHAS. E. HOXIE

United States of America,

Territory of Aiaska.—ss.

This is to certify that on the 12th day of No-

vember, 1917, at Long, Alaska, Albert Ver-

honic to me known to be the individual of that

name v\^ho signed the foregoing instrument per-

sonally appeared before me and in person ac-
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knowledged to me that he executed same freely

and voluntarily.

WITNESS my official seal and signature this

12th day of November, 1917, at Long, Alaska.

[Seal] CHAS. E. HOXIE,
Notary Public for Alaska.

My commission expires April 10, 1918.

Filed in the District Court Territory of

Alaska, 4th Div. Jan. 16, 1934. N. H. Castle,

Clerk. By E. A. Tonseth, Deputy.

No. 3239

Pltff Exhibit 3

Buckley et al., Plaintiff

vs.

Verhonic, et al.. Defendant

EXHIBIT 3A
This BILL OF SALE made at Long, Alaska,

this 12th day of November, 1917, between David

Ward and Tim Buckley, vendors, and Albert

Verhonik, vendee, WITNESSETH:
In consideration of one dollar ($1.00) lawful

money of the United States of America, and

other good and lawful consideration the re-

ceipt whereof is hereby acknowledged, vendors

do hereby sell, assign and set over to vendee,

his heirs, administrators, executors, successors

and assigns the following described personal

property all situated in Nulato Recording Pre-

cinct, Territory of Alaska, to wit

:
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All boilers, hoists, pumps, cables, pipe,

sluice boxes, tools and equipment of what-

soever character, excepting one gasoline

pump and engine, constituting the mining

plants on or about the Novikaket Associa-

tion mining claim and the Buckeye Asso-

ciation mining claim, or either of them

belonging to these vendors or either of

them; also, all wood on either [60] of said

mining claims belonging to these vendors

or either of them. It is understood that

what is known as the ^'McKinnon boiler"

belongs entirely to David Ward, and that

the machinery on the Buckeye belongs en-

tirely to Tim Buckley, and that the remain-

der of said mining plants belongs equally

to Ward and Buckley, and that said Buck-

ley owns approximately two hundred cords

of said wood and that he and Ward are

equally owners of the balance.

TO HAVE and to HOLD said personal prop-

erty in trust for the following purposes, viz:

to care for, rent, sell and otherwise dispose of

said personal property upon such terms and

conditions as shall seem advantageous for all

concerned, and to receive and collect any and

all rents, proceeds of sale or other income from

said property and pay same, first: In paying

all necessary expense incurred by vendee in

caring for said property including attorney's
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fees for attending to the proceedings which led

to this bill of sale, and for making this bill of

sale and for any other advice or papers that

he may deem necessary; second: to pa}^ to the

proper person the amount necessary to settle

the claims of Emile Morvan against the part-

nership of Ward & Buckley and release the ac-

tion now pending on said claims in the District

Court; third: to pay to Mrs. M. Kelly eight

hundred and forty-three dollars ($843.00)

;

Fourth, to pay pro rata to each of the creditors

of the said vendors the amount set after his

name hereinafter, together with interest there-

on at the rate of eight per centum per annum
from the date hereof until paid. The names of

the creditors with the amount due each is as

follows

:

Northern Commercial Company 361.93

Pacific Cold Storage Company 242.80

Martin Sickenger 1732.50

Albert Verhonic 2724.00

Peter Johnson 2034.50

George Gunderson 200.00

A. Endres 279.35

Mrs. C. W. Strite 402.00

W. Carlson 52.50

Whitton & Carlson 200.00

Selch & Walker 115.00

Robert Deacon 95.00

Carl Nelson 79.25
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Dr. A. B. Jones 247.00

Mazzie Paid 391.00

Emil Hartwich 80.00

Wild Goose Hotel

Joe Stone 70.00

Tom Mulcahey 208.00

Mike Thomas 75.00

Peter Chivilo 25.00

All the above are creditors of Ward & Buck-

ley and the following of Buckley Bros.

Martin Sickenger 943.25

Peter Johnson 451.55

Robert Deacon 95.00

Peter Chivilo 60.00

Wild Goose Hotel 263.00

and fifth, to pay the balance if any there be

to these vendors on demand.

Witness the signature of the vendors the day

and date first above written.

DAVID WARD
TIM BUCKLEY

In Presence of

E. COKE HILL
CHAS. E. HOXIE

United States of America,

Territory of Alaska.—ss.

This is to certify that on this 12th day of

November 1917, at Long, Alaska, David Ward
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and Tim Buckley, each to me known to be the

individual of that name who signed the fore-

going bill of sale, each personally appeared be-

fore me and in person acknowledged to me
that he executed the same freely and voluntarily

for the uses and purposes therein specified.

Witness my official seal and signature No-
vember 13th, 1917.

[Seal] CHAS. E. HOXIE,
Notary Public for Alaska.

My Commission expires April 10, 1918. [61]

[Endorsed]: Filed in the District Court,

Territory of Alaska, 4th Div. Jan. 16, 1934.

N. H. Castle, Clerk, by E. A. Tonseth, Deputy.
No. 3239—Plaintiff's Exhibit 3a Buckley et al

vs. Verhonic, et al. Admitted—N.H.C.

PLAINTIFF'S EXHIBIT 4

This DEED made this 12th day of November, 1917,
at Long, Alaska, between Tim Buckley, grantor, and
Albert Verhonic, grantee, WITNESSETH:
In consideration of ilaQ sum of One dollar ($1.00)

lawful money of the United States of America, and
other good and lawful consideration the receipt
whereof is hereby admitted, grantor does hereby
grant, bargain and sell to the said grantee, his ex-
ecutors, administrators and assigns the following
described placer mining ground situated in the Ter-
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ritory of Alaska, Fourth Division, Nulato Precinct,

to wit

:

An undivided one-quarter interest in that

placer mining claim containing one hundred and

sixty acres more or less and situated on Long

Creek, a tributary of Salatna River, and known

as Novikaket Association

;

An undivided seven sixteenths interest in that

certain placer mining claim containing one hun-

dred and sixty acres more or less and situated

on Long Creek, a tributary of the Salatna River

and known as the Buckeye Association.

To have and to hold the said undivided interests

in said mining claims unto the said grantee his heirs,

executors, administrators, and assigns forever to-

gether with all and singular the tenements, heredita-

ments and appurtenances thereunto belonging or in

any wise appertaining, subject, however to a mort-

gage to E. Coke Hill upon an undivided three-

eighths thereof.

Witness the signature of the grantor this 12th

dny of November, 1917 at Long, Alaska.

TIM BUCKLEY
In presence of

E. COKE HILL
CHAS. E. HOXIE
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United States of America,

Territory of Alaska.—ss.

This is to certify that on this 12th day of Novem-

ber 1917, at Long, Alaska, Tim Buckley, to me

known to be the individual who executed the fore-

going deed, personally appeared before me and in

person acknowledged to me that he executed the

said deed freely and voluntarily for the uses and

purposes therein mentioned.

Witness my signature and official seal the day and

year in this certificate first above written.

[Seal] CHAS. E. HOXIE
Notary Public for Alaska

My Commission expires April 10, 1918.

[Endorsed]: 7558.

Territory of Alaska,

Fourth Judicial Division.—ss.

Filed for record at request of E. Coke Hill on the

19th day of November 1917 at 30 min. past 12 p. m.

and recorded in Vol. 2 of Deeds, page 298, Nulato

Recording Precinct. Thomas J. DeVane, Recorder.

Filed in the District Court Territory of Alaska,

Fourth Division Jan. 16, 1934. N. H. Castle, Clerk

by E. A. Tonseth, Deputy.

No. 3239 Plff 's Exhibit 4 Buckley et al vs. Ver-

honic et al defendant.

Admitted N.H.C. [62]
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DEFENDANT'S EXHIBIT D
This Deed made this 12th day of November 1917,

between David Ward, grantor, and Albert Ver-

honic, grantee, Witnesseth:

In consideration of the sum of One dollar ($1.00)

lawful money of the United States of America, and

other good and law^ful consideration grantor does

hereby grant, bargain and sell to the grantee, his

heirs, executors, administrators and assigns the fol-

lowing described real property situated in the Dis-

trict of Alaska, Fourth Division, Nulato Precinct,

to wit:

—

An undivided one half (%) interest in the Key-

stone Association mining claun; Placer mining

claim known as number eight below discovery on

Long Creek; An undivided one half (%) interest

in placer mining claim known as nmnber seven be-

low discovery on Long Creek

;

That certain placer mining claim containing

acres being a fractional claim staked off the upper

end of number eight creek claim on Long Creek

and All grantor's interest in that certain ditch

known as the Smith & Company and Carland ditch

All of said property is situated on Long Creek,

a tributary of the Salatna River.

Together with the tenements, hereditaments and

appurtenances thereunto belonging or in any wise

appertaining, subject however to an optional agree-

ment made the 11th day of October 1917, between
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this grantor as optioner and B. F. Walker, Pete

Jensen and Robert Deacon, optionees; To have

and to hold same unto the said grantee his heirs,

administrators and assigns forever.

Witness the signature of the grantor this the

day and date first above written, at Long, Alaska.

DAVID WARD.
In presence of

E. COKE HILL
VANCE McDonald

United States of America,

Territory of Alaska—ss.

This is to certify that on this 12th day of No-

vember, 1917, at Long, Alaska, David Ward, to me
known to be the grantor in the above named deed

personally appeared before me and in person ac-

]:nowledged to me that he executed said deed freely

and voluntarily for the uses and purposes therein

mentioned.

Witness my official seal and signature this 12th

day of November 1917, at Long, Alaska.

[Seal] VANCE McDONALD
U. S. Commissioner and ex-officio Notary Public

for Alaska. My Commission expires

Endorsed. 7557—Deed

Territory of Alaska,

Fourth Judicial Division—ss.

Filed for record at request of E. Coke Hill on

the 19th day of November 1917 at 30 min. past
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12 p.m. and recorded in Vol. 2 of deeds page 298 Nu-

lato Recording Precinct. Thomas J. DeVane, Re-

corder.

Filed in the District Court, Territory of Alaska,

4th Div. Jan 17 1934. N. H. Castle, Clerk, by E. A.

Tonseth, Deputy.

No. 3239 Deft's Exhibit D, Buckley et al. vs.

Verhonic et al., defendant, admitted N. H. C.

That witness did not sign any of these instru-

ments and says he did not know anything about

them until afterwards, except that he saw his bro-

ther Tim sign the agreement (Plaintiffs' Exhibit 3)

in Charlie Hoxie's saloon. Witness was asked the

following questions regarding the agreement. [63]

Q. You were not a party to that trust agree-

ment, (Plaintiffs' Exhibit 3) were you?

A. No.

Q. Did you know at that time that it in-

volved any of your property or interests'?

A. No.

Q. Were you present at the meeting of the

creditors ?

A. Yes, a week previous.

Q. A week previous to that I

A. Yes. A week or ten days previous to this

paper.

Q. Was the question of signing that trust

agreement brought up then?
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A. It was.

Q. Was anything said at that meeting by

anybody about your signing that agreement?

A. Yes. Coke Hill drew up a paper some-

thing similar to this with my name mentioned

in it and my interests mentioned in it and I

asked him what power he had asking of me to

sign those papers and I told him I would never

sign those papers and I said I owned an in-

terest in the Novikaket and Buckeye in the

presence of Albert Verhonic and his mother-

in-law, Mrs. Kelly and Judge E. Coke Hill,

Martin Sickenger and some of the other cred-

itors that were present.

Q. Did you ever see a deed (Plaintiffs' Ex-

hibit 4) that was given by Tim Buckley to

Albert Verhonic?

A. Never.

Q. Did you ever hear about one?

A. Yes afterwards.

Q. When did you first hear about this deed

being given?

A. About a month afterwards. About a

month after this interest was given to Albert

Verhonic.

Q. Tell the Court how you came to hear

about it.

A. I was sinking a hole on the Novikaket

and Bob Deacon came down there and told

me I had no interest.

Q. Who was Bob Deacon?
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A. He was one of the owners. He represent-

ed some of the owners in the Novikaket claim

and it was in his cabin that this trust agree-

ment was brought up. He came down and told

me I had no interest in the Novikaket claim.

That was the first I heard about it, about a

month after this trust deed was brought up.

Q. Did he tell you why ? [64]

A. He told me my interest was deeded to

Tim Buckley. I went to see my brother and I

asked him if he had placed on record the deed

I gave him on July 20th imder this agreement

as I thought. He told me he had recorded it.

Q. Did you ever see any bill of sale that

was given by Tim Buckley to Albert Verhonic ?

A. Never.

That in said Trust agreement, it is provided that
'

the said Albert Verhonic will hold the said prop-

erty in trust for the purpose of caring for the

same, renting, selling and otherwise disposing of

said property upon such terms and conditions that

said trustee may deem advantageous, and to re-

ceive and collect any and all rents, purchase price,

or income from any and all of said property, and

pay out any or all of said money received as in said

agreement provided * * * it is further understood

.

and agreed that the first party (Verhonic) shall

not sell any of the real property deeded to him

by the said Tim Buckley without the written con-

sent of the said Tim Buckley before the 1st day
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of August 1919, after which date he may sell the

same without consulting anyone. It is further agreed

that the first party shall keep an accurate account

of all money he may receive hereunder, etc.

That witness (Bart Buckley) did not know that

these instruments involved any of his interests or

property until Bob Deacon told him, and he there-

upon went to his brother and asked him if he had
recorded the deed. (Plaintiffs' Exhibit 6.)

Q. When did you find out about your in-

terest being involved?

A. Some time between the 1st and 4th of

December. I immediately recorded this (Agree-

ment) as soon as I found out my property was
involved.
* * * * « # #

Q. Did you take any steps to repudiate that

deed?

A. Yes. I told Verhonic of my interest. Ver-

honic came down to put away the machinery.

I told Verhonic of the interest I had in the

ground and the machinery, and in all this that

was included in this Trust deed.

Q. What other action did you take ? Did you
commence any suit or action to set it aside?

A. No, I didn 't commence any suit or action.

I thought that this paper protected my interest.

I thought this agreement was all that was
necessary to protect my interest in the claim

and in the property concerned.
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Q. And you recorded that instrument,

—

when? [65]

A. On the 8th day of December, on the

date mentioned there, four or five days after

I knew my interests was involved.

Q. Did you go to see a lawyer about it?

A. There was no lawyer for me to see ; only

E. Coke HiU of Ruby.

Q. Didn't you know that your interests

were involved, or conveyed or lost?

A. I didn't.

Witness further testifies that he did the assess-

ment work on this Novikaket claim during the

period from 1917 to 1922 and from 1930 to 1931,

thus exercising the rights of a co-owner of said

claim. That he was on the Novikaket claim in 1930

and that a great deal of the property was missing.

(As to this)

Q. What, if anything, was missing?

A. Anything that could be packed away by

a man without any power was missing; most

everything that could be taken without horses

;

all the cable from the two plants were missing

from the Novikaket; all the cable from the

Buckeye were missing except one trolley cable.

Q. Could you give the Court any idea of

the approximate correct value of the machinery

that is missing from there?

A. To replace the machinery that is lost

from there, to buy it now would cost possibly

three thousand dollars.
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That after signing of the papers of conveyance

and trust agreement by Tim Buckley and David

Ward, the witness stayed around Long Creek for

awhile, and then went into the Chandalar country,

prospecting, where he has resided for the most part

ever since, except to visit the Novikaket and Buck-

eye claims occasionally.

Asked as to why he did not start this suit before,

he says he did not have any means to hire a law-

yer; That E. Coke Hill was the attorney for the

adverse interests, and the only lawyer in the Ruby
District. That it was long afterward, and when he

was in Fairbanks that he saw Mr. Clark, the at-

torney, who instituted this suit for him in 1929.

That Tim Buckley left long Creek almost imme-

diately after the signing of the aforesaid papers

and went to Marshal on the Yukon River; that

he left there about the year 1921, and thereafter

went to Ireland, where he is now. [66]

Upon cross examination, with reference to the

agreement between Bart Buckley and Tim Buckley

in the fall of 1916, the witness stated, ''My agree-

ment with my brother was that after we had dis-

solved partnership in the center lay-out, he claimed,

or blamed me for losing money in the center of

the claim. I told him I would go ahead and any

money he would realize in any manner from our

grub, our wood, our machinery, or in any manner,

and that I would work for him as long as he felt

like until he felt that I owed him nothing.
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Q. You were turning everything over to

Mm?
A. Turning nothing over to him only the

grub that went to the Buckeye, the grub had

went to Ward & Buckley to the lower end. Any
money that came from that grub he was to

handle and keep until he felt I had paid him

what he thought I owed him from my misman-

agement.

Q. Was he at liberty to take and use any

wood that you were interested in?

A. He was at liberty to use any wood. He
was at liberty to use the wood and give me
payment—I mean, consider—use the wood in

any manner that he felt like until he felt that

I owed him nothing."

That about the time when Judge E. Coke Hill

wanted the trust agreement, plaintiff's exhibit 3,

signed, witness, Bart Buckley, told Tim Buckley

not to sign anything until he, Bart, had read it.

That he, Bart, read over the trust agreement and

told Tim to go ahead and sign it. That he did not

see the deed from Tim Buckley to Mr. Verhonic,

and answered to the following question

:

Q. If you told Tim not to sign anything

until you read it, why didn't you read the deed?

A. I read the agreement. We are not posted

in the law, and I told Tim he could sign that

agreement. Coke Hill told me my property

wasn't obligated in it and I told Tim to go

ahead and sign that agreement. And this deed,
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I don't know where it was. I have never seen

the deed. Tim Buckley signed ten or twelve

copies of this agreement. This deed I never

knew was in existence until Bob Deacon came

down and told me I had no interest in the

claim.

Q. Bob Deacon, about a month after Novem-

ber 12, 1917, told you you had no interest in

the claim?

A. He did.

Q. That Tim had deeded everything over

to Albert Verhonic?

A. He did. Yes. [67]

Q. Now, after you found out that Tim had

deeded a quarter interest over to Albert Ver-

honic, did you ever go to Albert and say any-

thing about having an interest in the Novi-

kaket?

A. I told him at all times that I had an in-

terest in the Novikaket."

(Cross examination as to the partnership of

Bart Buckley, Hughes and Scannell in the

spring of 1918.)

Q. When you were mining there, you went

over and took some wood that was on the

Novikaket ?

A. Yes. Twenty odd cords.

Q. And Verhonic had you arrested ?

A. Yes.
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Q. You deny then, that you agreed to pay

for that woodi

A. I deny that I agreed to pay Verhonic

for the wood.

Q. You didn't haul any more, did you?

A. No, I didn't haul any more.

Q. Verhonic hauled the wood down and

sold it, as trustee, where Deacon & Company
were mining?

A. Yes."

The witness stated that he and Jim Cody, whom
Verhonic attempted to substitute as trustee, were

on friendly terms and witness did not know whether

or not he suggested to Cody that Cody get himself

appointed trustee; that the appointment was agree-

able to witness.

With reference to the Trust agreement (plain-

tiff's exhibit 3) and the substitution of Cody as

Trustee, the following testimony was had.

Redirect

Q. "Did I understand you to say that it

was agreeable to you that he (Cody) be ap-

pointed ?

A. Yes.

Q. By 'Agreeable' you thought your prop-

erty wasn't involved at that time?

A. Not my property. Not to have Cody

handle my property but to have Cody handle

Tim Buckley's.
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Q. You figured your property wasn't in-

volved at that time?

A. I figured my property wasn't involved,

I knew my property was involved, but I figured

it was mine. I thought it was mine by placing

this paper on record. This agreement between

Tim Buckley and me. I thought he would live

up to that agreement. [68]

Cross Examination Tr. 84

Q. You say you charged him (Tim Buckley)

for from two hundred to two hundred fifty

cords of wood?

A. Yes.

Q. Where did he take that wood to?

A. To the Novikaket, to the lower one thou-

sand feet of the Novikaket claim.

Q. Did he turn over some of this wood to

Verhonic ?

A. Yes.

Q. And you had sold it to him and charged

him for it?

A. Yes. I charged Buckley & Ward with

the price of the wood that Tim Buckley and I

paid for it on Snow Gulch to Sullivan and

O'Brien who cut it the year before for Tim
Buckle}^ and Bart Buckley. That wood was de-

livered to the lower one thousand feet of the

Novikaket and I charged on the books the

firm of Ward & Buckley with that wood.

Q. Did they pay you for it?

A. No.
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Q. And you still have got the money coming ?

A. Still got the money coming.

(In regard to the execution of the deed

(Plaintiff's exhibit 6) the following testimony

was given on cross examination.)

Q. Why did you give him (Tim Buckley)

the deed?

A. I gave him the deed at his request. I

was compelled to.

Q. You knew he placed it on record?

A. I never knew it until the day—until

four or five days or six or seven days previous

to my recording this agreement between us. I

never knew until then that he had recorded

that deed.

Q. When he forced you to make and give

him a deed, didn't that make you rather sus-

picious of him?

A. It surely did. I was afraid of my brother

murdering me on the claim.

Q. Yet you waited until 1929 to bring any

suit with reference to this deed?

A. I waited. Yes.

Q. And you went up and acknowledged to

Hoxie that you had executed that deed freely

and voluntarily?

A. Yes.

Q. Why did you do that?

A. Because I expected Tim Buckley to pay

me $100.00 right there. [69]
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Q. Did he pay you or not?

A. He didn't pay me a cent. I expected as

soon as I executed those papers I would get

$100.00. [70]

JAMES CODY,

a witness for the defendant, being duly sworn, tes-

tified as follows:

That he was the manager of the Northern Com-

mercial Company at Ruby in the year 1919. That

he recalls Albert Verhonic making a deed to him

of certain trust property to carry out a trust agree-

ment entered into between him and David Ward
and Tim Buckley about May 31, 1919. (The same

being

DEFENDANT'S EXHIBIT E)

That said Exhibit E is as follows:

—

This indenture made at Ruby, Alaska, this

31st day of May 1919 by and between Tim
Buckley and David Ward, by their Trustee Al-

bert Verhonik, and James Cody,

WITNESSETH:
That whereas on the 12th day of November

1917, Tim Buckley and David Ward as vendors

and Albert Verhonik as vendee executed a cer-

tain bill of sale placing in trust certain prop-

erty to pay and satisfy certain debts therein

set out and listed. Also on the same day, time
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and place, Tim Buckley, David Ward and

Albert Verhonik made a certain memorandimi

of agreement covering the said trust.

Also on the same day, place and time, Tim
Buckley and David Ward each deeded in trust

to said Albert Verhonik certain placer mining

interests, situate, lying and being on Long

Creek, a tributary of Salatna River, in Nulato

Precinct, Alaska, said deeds both being of rec-

ord at page 298 of Volume 2 of deeds, records

of Nulato Precinct.

That said bill of sale, deeds and agreements

were made to said Albert Verhonik by said

Buckley and Ward for the reason that they

were indebted to certain parties in various sums

which at that time and place they were unable

to pay. And that said instruments in writing

were made and executed for the sole purpose

of securing the payment of certain debts therein

enumerated.

Now therefore for good and sufficient reasons

hereto moving the above named xVlbert Ver-

honik does for himself, and Tim Buckley and

David Ward, transfer to said James Cody, all

the property named in the above mentioned

bills of sale, which is hereto attached and made

a part hereof.

All covenants and agreements contained in

the above mentioned memorandum of agreement

which is hereto attached and made a part

hereof.
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Also said Albert Verhonik does hereby trans-

fer to said James Cody the custody of all the

property belonging to said trusteeship under

the terms and conditions of the above mentioned

agreement, Albert Verhonik retiring from the

management of [71] said property and re-

leasing said trust to said Cody, henceforth said

Verhonik shall in no way be considered as hav-

ing any interest or voice in the management of

said property, other than having a pro-rata

interest as to his claim against said trustee-

ship.

James Cody hereby accepts the management

of said trusteeship of the said property and ac-

cepts same under the terms and conditions of

the original agreement, bill of sale and trust

deeds which are hereto attached and made a part

hereof, and all covenants and agreements there-

in contained which bound the above mentioned

Albert Verhonik shall henceforth bind said

James Cody.

In testimony whereof the parties above named

have hereunto set their hands and seals before

witnesses this the 4th day of June 1919.

ALBERT VERHONIC
JAMES CODY

In presence of

THOMAS J. DeVANE.
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United States of America,

Territory of Alaska—ss.

This certifies that on this 4th day of June

1919 before me the undersigned U. S. Commis-

sioner, personally appeared Albert Verhonik

and James Cody, both personally known to me
and known to me to be the identical indi-

viduals described in and who executed the fore-

going instrument and they both, each for him-

self and not one for the other acknowledged to

me that he signed and sealed the same as his

free and voluntary act and deed for the uses

and purposes therein mentioned.

Witness my hand and official seal this the day

and year in this certificate first above written.

[Seal] THOMAS J. DeVANE
U. S. Commissioner.

Approved

Albert Verhonik

James Cody

Martin Sickenger

A. Endres

Whitton & Carlson

Wm. Carlson

Mrs. C. W. Strite

Wild Goose Hotel

Creditor

Creditor

Creditor

Creditor

Creditor By Vance

McDonald

Creditor By Vance

McDonald

Creditor

Creditor By Mrs. R.

Strite atty.
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Approved and for my heirs, administrators

and assigns I do hereby release said Albert

Verhonik from said trusteeship.

Principal

Principal

[Endorsed] : Filed in the District Court, Ter-

ritory of Alaska, 4th Div. Jan 17 1934. N. H.

Castle, Clerk, by E. A. Tonseth, deputy.

No. 3239 Defts Identification X Buckley et

al. vs. Verhonic et al. Deft.

No. 3239 Defts Exhibit E. Buckley et al.,

plaintiffs vs. Verhonic et al.. Deft, admitted

N. H. C.

Cancelled by order of Hon. Lester O. Gore,

dated May 11th 1934. N. H. Castle, Clerk.

That witness never recorded defendants exhibit

E but delivered the same back to [72] Albert Ver-

honic in 1929."

Witness further testified: That after the execu-

tion of defendant's exhibit E Mr. Verhonic turned

over certain moneys to witness and there was no

income from the trust estate and no moneys received

by James Cody as trustee otherwise; that witness

left Ruby in June of 1920 and went to reside at

Nenana, Alaska, and upon leaving Ruby turned

over the affairs in respect to the trust property to
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his successor Ernie Parsons, who knew everything

about the trust papers although witness took the

papers in connection with it with him and always

kept them and considered himself trustee until

1929, when he returned everything to Verhonic;

that conditions in the Ruby District in regard to

mining were very slow and there was no oppor-

tunity to sell any of the trust property between

1919 and 1929; that prior to June 20, 1920 there

was absolutely nothing to be done with reference

to the trust estate as far as he could remember;

that he did not think either Tim or Bart at any

time ever made any statement to him as to the

interest either of them claimed in the trust prop-

erty; that he did not remember of any such state-

ment; that the statement which he had before him

showed all of the expenditures which he had made

while acting as trustee and that of his own knowl-

edge he could not recall any items of expenditure

except one of $25.00 to Judge Clegg.

Upon Cross Examination

witness testified as follows (as to turning over the

property to Ernie Parsons, his successor at Ruby)

:

Q. You instructed him to look after this

property ?

A. That I couldn't say. I don't suppose I

did. I just simply walked off and left it.

Q. You yourself, did not pay any money

out, did you?

A. Nothing any more than what is shown

on the statement to Scannell.
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Q. You didn't pay that.

A. It was paid after I left.

Q. That was paid after you left?

A. Yes sir. If I remember right I paid no

money at all when I was at Nenana, or at

Ruby rather.

Q. Did you re-deed any property to Mr.

Verhonic, or did you just return the deed?

A. I returned all the papers in connection

with it. I didn't re-deed anything.

Q. You did nothing at all in reference to

the trusteeship, did you?

A. No.

Q. Were you on the property at all after

you were appointed trustee?

A. I don't think I was. [73]

Q. You don't know what was there?

A. No.

Q. You made no effort to sell it, did you
Mr. Cody?

A. No. I made no effort to sell it.

Q. Did you make any effort to lease the

ground.

A. No. [74]

E. COKE HILL,

being duly sworn as a witness for the defendant,

testified as follows:

That he was practising law in the Ruby Dis-

trict during the year 1917. That he prepared the
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deed from Tim Buckley to Albert Verhonic, the

same being plaintiff's Exhibit 4, and was a sub-

scribing witness thereto. That with reference to

that transaction, he was asked,

—

Q. Did Bart Buckley at that time, or any

other time, ever tell you that he was the owner

of a one-half interest in the property which

stood in Tim's name and which was transferred

by that deed?

A. I have no recollection of any such state-

ment b}^ Mr. Bart Buckley. I am practically

certain that he did not say that to me.

Q. Did he at any other time or place make

such a statement to you ?

A. Well, I am practically certain he did not.

* * * * -x- * *

Q. Before preparing that deed, did you have

any conversation with Tim Buckley and Bart

Buckley as to who was the owner of the interest

which you afterwards put in that deed?

Mr. TAYLOR objects as irrelevant, incompetent

and immaterial, which objection is overruled and

exception allowed.

A. I had conversations that I am sure of

with Tim Buckley, and my best recollection is

that Bart Buckley was present.

Q. And what was said there as to what, if

any, interest Bart Buckley had in that prop-

ertv?
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A. I am quite sure that Mr. Tim Buckley

told me that Mr. Bart Buckley had no interest

in this property.

That in the discussions, the personal property

mentioned in plaintiff's exhibit No. 3a, being a bill

of sale from David Ward and Tim Buckley to

Albert Verhonik, was also mentioned. That he was

also present at a meeting of at least some of the

people named in the document—plaintiff's exhibit

No. 3, and he has a distinct recollection of asking

whether Mr. Bart Buckley had any interest in this

property and that the answer was that he had noth-

ing to do with it.

Q. That he answered that he had nothing to

do with it ?

A. As it comes to me, that is as near as I

remember the words, but I can 't be sure about it.

Q. Well, are you sure that he definitely told

you on or about the time of these [75] instru-

ments that he did not have any interest in the

property described in those instruments, in

some words and some form?

A. As I said before, I am not definitely cer-

tain as to Mr. Bart Buckley's statement. I am
definitely certain that that was the impression

that I had from Tim Buckley, and I think also

from Bart Buckley. I am definitely certain

about getting that impression from Tim Buck-

ley and about Tim Buckley saying that Bart

Buckley had no interest in this property.
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My impression is that Bart Buckley had some

other property; some wood somewhere else;

and at this meeting there was discussion about

that wood, and there was discussion about some

groceries and things in a cabin. Yes, Tim

Buckley was present at that meeting and

Bart Buckley was present at that meeting

because both of them took part in the discussion

about that cabin and groceries.

Q. Are you definite in your recollection that

Bart Buckley did not tell you that he had any

interest in this property?

A. I am perfectly certain of that. I am cer-

tain of it, not because I remember the exact

conversation, but because, if he had told me he

had an interest, a half interest in this prop-

erty, this agreement wouldn't have been this

way.

Upon Cross Examination, the witness testified:

Q. Did you make any other papers out in

connection with this matter that were not used ?

A. I haven't any recollection. I probably

did. I don't think that I ever during my life

drew any agreement of that caliber of that gen-

eral character that I didn't have to draw them

from one to four or five times. People change

their minds. For instance, at this meeting I

remember a discussion about certain properties

that make me think it is probable that I changed

the agreement after that.
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Q. This agreement (Plaintiff's Exhibit 3)

was not signed at that meeting, was it?

A. I can't tell you. It may have been signed

at that meeting. I am not sure.

Q. And you can't swear positively that you

ever had any conversation with Bart Buckley

regarding his interest in the property.

A. The best of my recollection is that Bart

and Tim were together. That Tim carried on

most of the conversation; my recollection of

Bart is that he was kind of sulky at that time

and wasn't saying much of anything, but that

Tim and Bart were more or less together. That

is the best recollection I have, and at that

meeting, as it comes to me now about those pro-

visions, I am very sure that Bart [76] was

present and that Tim was present, but as to the

exact vrords that Bart may have used, I don't

remember.

Q. It was your intention in drawing these

papers. Judge, to eliminate the property of

Mr. Bart Buckley, was it ?

A. Yes sir. I think so. That is my recol-

lection of it. My recollection of it is that this

thing commenced over perhaps—I don't know,

perhaps it was started through an attachment

I put on the property at the request of Mr.

Emile Morvan. I rather think that is what
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precipitated this action.*******
I asked Bart Buckley to sign these papers as

I recollect it, and my recollection is that he

refused because he said he had no interest in

this property; at least, Tim said that, and I

think Bart was present.

Q. Wasn't it because he had no interest in

the partnership of Buckley and Ward?
A. Well, it might be that that would be the

same thing. My recollection is that he had no

interest in this property. I remember that there

was some discussion about different boilers and

different plants and different wood.

Q. If he had been a member of that partner-

ship, it would have been immaterial as to what

he owned?

A. Possibly; that is a legal question; it

might be. * * *

Q. And you didn't include his personal

property ?

A. No. I didn't include his personal prop-

erty. That may have been because they told me
he was not a member of the partnership of

Ward and Buckley. I can't say about that. [77]
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ALBERT VERHONIC,

the defendant, being duly sworn as a witness in

bis own behalf, testified as follows:

That he is the same Albert Verhonic who is named

as grantee in the deeds and Bill of sale executed

by Tim Buckley and David Ward, and also the

party named in the Trust Agreement made with

said parties on July 12, 1917; (the same being

plaintiff's exhibits Nos. 3, 3a, and 4 and defendant's

exhibit D respectively.

That the said papers were signed at the N. P.

Johnson cabin on Long Creek in the Ruby District

at a meeting of the creditors of Buckley and Ward
on the night of November 12, 1917; that there was

only one meeting of the creditors; this one. That

present at said meeting were himself, Tim Buckley,

Bart Buckley, a number of other persons, creditors

of said Buckley & Ward and E. Coke Hill, their

attorney. That he does not remember David Ward
being present.

That the papers were read aloud by Coke Hill;

that Coke Hill turned in his chair to Bart Buckley,

and said, ''Now Bart, you don't own no interest

whatever in the mining property, nor the wood

—

and he said '*No".

In connection with this testimony, the following

questions were asked the witness by his counsel,

—

Q. Did he (Bart) say anything at that time

about having a half interest in the property

that stood in Tim's name?
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A. He had some interest before he signed

that, but everything was supposed to be turned

over to the creditors.

Q. Answer me. Did he at that time say any-

thing about his claiming half of Tim's interest?

A. Nothing at all. No.

Upon
Cross Examination

regarding this matter, witness was asked,

—

Q. Did you know what interest Bart Buckley

had prior to that meeting?

A. He was supposed to have a sixteenth in-

terest before that meeting.

That he remembers Tim Buckley doing some

signing, but does not remember Ward being there

or signing the papers.

That right away, after being appointed Trustee,

he went down and checked off the machinery on the

Novikaket claim and made a list of it. That he did

not check off the machinery on the Buckeye at that

time as it was locked up in the boiler house on said

claim. That he put a lock on it himself. That wit-

ness produced a list of said property,—Defendant's

exhibit "B". That he thereafter rented some of this

machinery to Deacon & Company, who were oper-

ating on the center one thousand feet [78] of the

Novikaket claim, and then checked it out to them.

That never at any time did Bart Buckley come

to him and claim any interest in the property that
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Tim Buckley transferred to him, until after this

suit was started. That he also looked over the wood

included in the Bill of Sale ; that all the wood was

located on the Novikaket claim; one big pile was

situated on the center one thousand feet, about

llli^ cords, and another big pile was situated on

the lower 1000 feet about 145 cords; other small

piles were scattered over the claim. That Bart

Buckley took about 20 cords and some timber from

said claim not included in the above. That he had

Bart Buckley arrested for taking this wood, but dis-

missed the charge upon Bart's promising to pay

for it. That he never paid witness for it. That he

sold all of the wood to Deacon & Co. for $9.00 per

cord. That he delivered 296-1/3 cords to them; that

he also sold 12 logs or mining timbers; the rest of

them having been removed or stolen. That he deliv-

ered this wood in the summer time in the year 1918.

That witness and his teamsters hauled and deliv-

ered all of said wood, that he never advertised for

bids, nor called for bids from any other person for

the hauling of this wood. That the said wood was

worth more than $9.00 per cord, but that Deacon &
Co., would not pay him any more for it delivered

at their boiler house, and claimed they could get it

from the woods at that price, and that if he had not

sold it to them, the wood would have rotted. That

he received for said wood the sum of $2667.00. That

the wood on the center 1000 feet of said Novikaket

claim was situated straight up from where Deacon
& Co. were working.
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Witness says that the piles of wood were covered

with snow and glaciered so that it would have cost

more to haul it in the winter than in the summer

time. That all the wood was on the Novikaket claim.

That shortly after taking possession of the prop-

ert}^, he rented some of the machinery to some of

the laymen that were already on the ground, to wit:

Deacon & Company, in which was included a boiler,

and that while in use by said Deacon & Co., it blew

up and was totally destroyed. That the witness

never attempted to collect anything from Deacon

& Company for this boiler because he considered

that it was not their fault.

That witness also shipped a pump which was new

and unused to Seattle, Washington, as it was of no

use in that vicinity. In regard to this pump, he says

that Tim Buckley told him to send the pump out-

side and get whatever he could for it, and that he

said **We might get three or four hundred dollars

for it".

In this connection the following occurred on cross

examination,

—

Q. When did he tell you that?

A. Before I hauled it into town, after I was

trustee. [79] i

Q. Do you remember what date it was?

A. It was sometime in 1918, in the spring

of the vear. * * *
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Q. Don't you know that Tim Buckley left

Long Creek immediately after the signing of

those papers, and went down to Marshal?

A. The chances are it was afterwards ;
* * *

Witness testified that the total amount received

by him from said trust was $5254.41, made up as

foUows:

From sale of wood $2667.00

From Royalties collected from various

lessees then working on the Novikaket

claim 2287.41

From Rent of Machinery 300.00

Total $5254.41

That the lessees referred to were there prior to

the time he took charge of same.
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That he paid out as follows:

November 12 1917 Team, 1 day 30.00

November 12 1917 10.00

May 4 1918 Tacking up notices 10.00

6 3 Round trips 15.00
*i 1 4 horse team 30.00
>> 2 Swampers 8.00

7 2 single teams 60.00
j> 2 Swampers 16.00

8 1 Single team 30.00
»»

1 Swamper 8.00

March — Ijooking over machine 10.00

May 5 Pd. V. R. McDonald, (Jommr. 12.25

19 Attended cleanup 6.00

24 Attended cleanup 6.00

June 4 Team 20 hours 60.00

5 Team 20 hours 60.00

6 Team 10 hours 30.00

7 Team 171/2 hours 52.50

8 Team 20 hours 60.00

10 Team 20 hours 60.00

11 Team 11 hours

Pump to town

33.00

No date 30.00

Team 14 days 420.00
(< (<

Team 14 days 450.00 900.0(

AugustMarvin 1772.30 31

^Irs. Kelly 906.35 September 23

Mazue 408.00 24

Coke Hill 204.00 August 31

Shipping out
]
pump 46.50 Sept. 25

Charge—no detail 15.00

M. Sickenger 1.50 3353.65

606.75

4860.40
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(Testimony of Albert Verhonic.)

Upon cross examination

as to these disbursements, the following occurred,

—

Q. I notice here (in book) it says Nov. 12,

1 team 1 day and myself 10.00.

A. $30.00 for the team and $10.00 for my-

self. November 12th, of what year?

Q. 1917.

A. That was when I went down there and

put the machinery together, hauled it together

on the claim. [80]

Q. You were not appointed then. It was on

the evening of the 12th that you say these

papers were signed, and on the 13th that you

got the papers.

A. The chances are that I made a mistake.

Maybe I didn't keep the correct time, you know.

With reference to his charge for hauling wood,

the witness stated that he charged six dollars per

cord for hauling wood from Bear Pup, about 4^4

miles from the Novikaket claim, but that he charg-

ed the trust estate by the day,—$30.00 per day and

that some days he hauled five cords and some days,

six cords.

Upon

Cross Examination

regarding this matter, he was asked:

Q. And you think that that was a reason-

able charge?
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(Testimony of Albert Verhonic.)

A. Well, I figured it was a little bit stiff.

But I had to move the wood because they could

get wood for $9.00 per cord and if the wood
was left there, it would have rotted and I had

to get all the money I could to pay off these

debts. * * *

Q. Did you ever advertise or offer the haul-

ing of this wood to anybody else?

A. No. I did not.

Upon being shown the map,—Plaintiff's Exhibit

1, the witness says: ''The map shows approximately

the correct position of the wood on the claim.
'

'

And upon being cross examined, he was asked

:

Q. So that you did not haul the wood more

than a thousand feet at any time ?

A. Yes, about a thousand feet; close to a

quarter of a mile. But I would have to turn

around those ditches and washouts. It would be

quite a bit further than in a straight line.

Witness further says that he looked after this

property until the spring of 1919 when he turned

it over to the defendant James Cody, who at that

time was agent for the Northern Commercial Com-

pany at Ruby, Alaska. That he interviewed all the

creditors he could find about this transfer, and,

that they were willing for him to transfer every-

thing to Cody. So he made out and delivered to Cody

a deed to all the property included in said trust
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(Testimony of Albert Verhonic.)

and gave him all the papers in connection there-

with, and about four hundred dollars in cash be-

longing to it. That James Cody remained in Ruby

]nit a short time and then went to Nonana, Alaska,

and never returned to Ruby. That after Cody left

Ruby, the Northern Commercial Company handled

the money for the estate. That he received this

deed back from Cody in 1929 by mail from Daw-

son,—after this suit was started, and that Cody

returned the sum of $47.00 to him. Upon cross ex-

amination regarding this matter, witness was asked

:

[81]

Q. Do you have the papers he sent back to

you?

A. They are right there.

Q. Do these papers include any deed?

A. Yes.

Q. Will you produce it?

The Court. A deed to whom?
Mr. Taylor. From Mr. Cody to Mr. Verhonic.

A. I have no deed from Cody to me, except

I have the deed from Tim Buckley to me. That

is right there.

Q. And you say in your answer that you

deeded it to Mr. Cody?

A. That paper that Tom DeVane made out

I gave to Cody and Cody has given it back to

me. And that is right there.
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(Testimony of Albert Yerhonic.)

Q. But he never made any other paper to

you?

A. No. No other paper.

The witness also testified that since 1917 there

had been no chance to sell any of the property be-

longing to said trust until the year 1932 (1932)

when he could have sold the boiler. That he never

did anything with the ground turned over to him

by David Ward. That he let it run out because he

had no money with which to do the representation

work and that he did not think the ground was

worth it.

Upon
Cross Examination

regarding his efforts to sell the property, he was^

asked

:

Q. Did you ever try to sell any of it?

A. No because there wasn't any chance.

Q. Did you ever try ; did you ever make any

effort?

A. If anybody come along and wanted to

buy it, I would try it then, but there never was.

Witness further testifies that in the summer of

1933, he executed an option agreement to and with

one Mr. Reed to sell the interest of the trust

estate in the Novikaket claim for fifteen thousand !

dollars and that he believes that that sum is a fair

valuation for said interest. That nothing has as yet

i^
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been paid on the option. He further states that he

was the largest creditor of the firm of Buckley &

Ward and that he has not yet been paid anything

on account of his claim as creditor.

Witness further testified on cross examination,

that he was down on the Buckeye claim some time

after he turned the trust over to the defendant

Cody and that he then saw Bart Buckley, Captain

Crane and one Meyerhoffer mining on said claim.

That [82] they mined there and moved the ma-

chinery. Witness was asked:

Q. Are you sure Bart Buckley was there?

A. Certainly he was there.

Q. Did you have anything to say to him

about mining.

A. No. I did not.

Q. Talk to him at all?

A. No. I didn't.

Upon his redirect examination,

the witness was asked by the Court:

Q. What machinery is there now?

A. On the Novikaket is a boiler and one

hoist and I don't know where there is—there is

a pumping engine and a pump and there may
be a pump or two left around there.

Q. You don't know for sure?

A. No. I don't know for sure, and then all

the small stuff has gone off; disappeared.

Q. What is the value of the machinery on

the Novikaket claim?

A. Well, it might be a thousand dollars, say.
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Witness further testified; That after he turned

over the trust property to Cody, he kept his eye on

the real and personal property included in the trust

because he was the largest creditor and because he

was back and forth on Long Creek in the vicinity

of this property pretty nearly all the time ; that all

of the money which he received as Trustee went to

pay off the attachment creditor and preferred cred-

itors mentioned in the trust agreement, and that

neither he, Verhonic, nor any other general cred-

itor has ever been paid anything upon his claim;

that there is no money in the trust estate with

which to pay any of the general creditors; That

in 1929 he received the papers back from Mr.

Cody and was informed that he, Verhonic, was

the real trustee; that the general creditors, with

bills to the amount of $10,828.22 for the pa}Tnent

of which the trust agreement and conveyances were

made, have never yet been paid a cent and there

is no money in the trust estate to pay them any-

thing; that witness as trustee has never received a

cent of compensation for his work as trustee; that

any work which he, his men and his teams did for

the trust estate was done at the going price for

such work in that locality.

CHAS. E. TAYLOR
Attorney for plaintiff. [83]
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[Endorsements]: Filed in the District Court,

Territory of Alaska, 4tli Div. May 11 1935. N. H.

Castle, Clerk.

Re-filed in the District Court, Territory oi

Alaska, 4th Div. May 20 1935. N. H. Castle, Clerk,

by E. A. Tonseth, Deputy. [50]

[Title of Court and Cause.]

STIPULATION AS TO BILL OF
EXCEPTIONS.

It is hereby stipulated by and between the plain-

tiff and the defendant Albert Verhonic as follows:

1. That the defendant Verhonic shall have (not-

withstanding Rule 51 of this Court) additional time

within which to file objections to and/or proposed

amendments to the plaintiff's alleged proposed Bill

of Exceptions filed herein upon the 10th day of

October, 1934, said additional time to be to and in-

cluding Twenty days after the plaintiff shall have

notified in writing the attorney of said Bill of Ex-

ceptions for allowance;

2. That the plaintiff shall have Twenty days

after the defendant Verhonic shall file herein the

above mentioned Objections and/or proposed

Amendments, within which to notify opposing coun-

sel of his dissent to said Objections and/or proposed

Amendments.

3. That the time for presenting said alleged pro-

posed Bill of Exceptions and Objections and/or pro-

posed Amendments shall be at least Five (5) days
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after the plaintiff shall have filed his dissent men-

tioned in Paragraph 2 hereof or after he shall have

notified said Verhonic's attorney that he does not

care to file such dissent.

4. That if the Judge entitled to pass upon said

Bill of Exceptions be absent from Fairbanks,

Alaska, said Bill and said Objections and/or pro-

posed Amendments shall be deemed presented for

allowance when the Clerk of the District Court at

Fairbanks, Alaska, is notified in writing to trans-

mit the same to said Judge, according to the pro-

visions of said Rule 51.

Dated at Fairbanks, Alaska, this 12th day of

October, 1934.

CHAS. E. TAYLOR,
Attorney for Plaintiff,

HARRY E. PRATT,

Attorney for Defendant Verhonic. [84]

Notice as mentioned in paragraph 1 hereof is

hereby accepted this 30th day of March, 1935.

HARRY E. PRATT,

Attorney for deft. Verhonic.

[Endorsed]: Filed in the District Court, Ter-

ritory of Alaska, 4th Div. Apr. 8, 1935. N. H. Castle,

Clerk. By E. A. Tonseth, Deputy. [85]
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[Title of Court and Cause.]

JURISDICTIONAL OBJECTION
TO BILL OF EXCEPTIONS.

Comes now Albert Verhonic, one of the above

named defendants, and objects to the consideration

by the Court of plaintiff's proposed Bill of Excep-

tions filed in this cause upon the 10th day of Octo-

ber, 1934, for the reason that the Court has no juris-

diction to consider any Bill of Exceptions filed in

the cause on October 10, 1934.

As reason for this motion, this defendant calls

the Court's attention to the following matters:

(a) June 27, 1934, final judgment was filed

herein

;

(b) June 28, 1934, plaintiff filed motion for

a sixty day extension of time to serve and file

bill of exceptions

;

(c) June 29, 1934, Judge Gore at Nome en-

tered a minute order extending the time sixty

days for preparing, serving and filing the Bill

of Exceptions;

(d) July 16, 1934, Judge Gore made a

written order which is filed in the above en-

titled cause extending the time for said Bill of

Exceptions thirty days in addition to the sixty

day period theretofore allowed. [86] There has

been no further extension of time.

The ninety day extension of time from June 29,

1934, was up on the 27th day of September, 1934,

when the day of the order is excluded and the last
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day included, as provided by Section 3275 C. L. A.

1933, the same being Section 1320 C. L. A. 1913.

This is a suit in equity and the Court would have

no power to allow a Bill of Exceptions or extend

the time for the same after the expiration of the

time provided by law and extensions within time.

Section 3870 C. L. A. 1933 (Sec. 1204 C. L. A.

1913) provides
<<* * * ^^^ ^ statement of such exceptions

prepared and settled as in an action and the

same shall be filed with the Clerk within ten

days from the entering of the decree or such

further time as the Court may allow."

The Circuit Court of Appeals for the Ninth Cir-

cuit, in a case from Alaska, to-wit, Dalton vs. Haze-

let, 182 Fed. 561, held, page 568,

*' These exceptions were not filed with the

clerk until more than six months after the en-

tering of the decree; but the appellants rely

upon the order of March 29th allowing the de-

fendants 90 days for preparing and settling

exceptions. When that order was made, the

time for filing exceptions had long since expired,

and the Court had then no authority to extend

the time, (citations).

**In Dalton v. Gunnison, 165 Fed. 873, the

question was whether a delay in settling and

signing a bill of exceptions until after the ex-

piration of the time fixed for signing the same

as extended, caused by the inability of the court
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stenographer to make a transcript of his notes

of the evidence and exceptions within the time

so extended, was an extraordinary circumstance

within the exception to the rule that a bill not

presented within such time cannot be signed

thereafter. The action in that case was at law,

with respect to which the procedure is governed

by the provisions of Chapter 21 of the Alaska

Code of Civil Procedure. There is no provision

in that Code, either in chapter 21 or elsewhere,

pres-[87]cribing any definite time within which

a bill of exceptions must be settled and signed in

an action at law. * * * The law of that case

has no application to the procedure in an action

of an equitable nature where the statute fixes

the time within which a bill of exceptions may
be signed, and where even without the statute

there is no extraordinary circumstance excusing

the delay. The so-called bill of exceptions can-

not therefore be considered on this appeal.''

WHEREFORE, as the extended time for filing

the Bill of Exceptions expired with the 27th day

of September, 1934, and the Bill of Exceptions was

not filed until the 10th day of October, 1934, the

proposed Bill was too late and cannot be considered

by this Court.

HARRY E. PRATT
Attorney for defendant

Albert Verhonic.
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Service of the foregoing objections, by receipt

of a copy thereof, is hereby acknowledged this 19th

day of April, 1935.

CHAS. E. TAYLOR
Attorney for Plaintiff.

[Endorsed]: Filed in the District Court, Terri-

tory of Alaska, 4th Div. Apr. 19, 1935. N. H. Castle,

Clerk, by E. A. Tonseth, Deputy. [88]

[Title of Court and Cause.]

PLAINTIFF'S ANSWER TO JURISDIC-
TIONAL OBJECTIONS TO BILL OF EX-
CEPTIONS.

In answer to the jurisdictional objections of the

defendant Albert Verhonic to the Bill of Excep-

tions, plaintiff submits the following:

That the above entitled action was tried at the

same time and w^ith the same testimony as cause No.

3239 of this Court, and that the docket entries and

all proceedings in both of said cases should have

been identical. That said cases were tried by the

Hon. Lester O. Gore, Judge of the District Court

for the Second Division, who came to Fairbanks for

the purpose of trying said cases.

That said cases were tried on the 16th, ITtli and

18th days of January, 1934 and judgment rendered

by the said Lester O. Gore, at Nome, Alaska, and

filed in the District Court, at Fairbanks, Alaska, on

June 27, 1934.
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That on June 29th, 1934, the plaintiff, through his

counsel, filed a motion in both of said cases for an

extension of time to prepare, serve and file a Bill

of Exception, and thereafter received information

by telephone that said motion had been granted, but

that Counsel for plaintiff did not make note of the

time nor the date of said telephone message.

That thereafter, plaintiff's counsel examined the

docket entries of cause No. 3239 aforesaid, and found

the following entries, to-wit:

1934

June 27 Judgment entered;

29 File motion for extension of time to

file Bill of Exceptions;

July 23 F. & E. Order—dated July 13, 1934,

extending the time to prepare, serve

and file bill of exceptions, 60 days;

*' " F. & E. Order dated July 16, 1934,

extending time an additional 30 days

;

That said Counsel assumed that the entries of

both cases in the Court's docket were identical, and

did not examine the docket entries of cause No.

3357;

That since the filing of the defendant's jurisdic-

tional objections to said Bill of Exceptions, plain-

tiff's counsel has examined the docket entry of

cause [89] No. 3357, and finds reference therein to a

telegram received and filed by the Clerk of this

Court at Fairbanks on June 29. 1934, from the Clerk

of the Court at Nome, stating that a minute order

had been made granting such extension ; but that no
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copy of such minute order has been filed with the

Clerk of the Court at Fairbanks, Alaska, nor is there

any copy or record of such order in either of said

cases Nos. 3239 or 3357, or the files thereof, except

the telegram aforesaid in said cause No. 3357.

That from his examination of the docket entries

of said cause No. 3239 as aforesaid, Counsel for

plaintiff fully relied on said entry, and fully l)e-

lieved that the time for filing said Bill of Excep-

tions was ninety days from July 13, 1934 to-wit:

October 11, 1934, and that in accordance with such

belief, filed his Bill of Exceptions with the Clerk of

this Court in both of said cases on the 10th day of

October, 1934.

Counsel submits that in any event, such order

would not take effect until the filing or entry thereof

in the journal of the Court proceedings in the

Fourth Division of Alaska, that being the Division

in which said causes were pending, and that the fil-

ing of said Bill of Exceptions on October 10th, 1934,

was within the time allowed by the Court.

Wherefore plaintiff prays that the Court consider

the said Bill of Exceptions as filed in time.

Dated, Fairbanks, Alaska, May 10, 1935.

CHAS. E. TAYLOR,
Attorney for plaintiff. [90]
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[Title of Court and Cause.]

AFFIDAVIT.

Territory of Alaska,

Fourth Division.—ss.

CHARLES E. TAYLOR, being first duly sworn

on oath, deposes and says : I am the attorney for the

plaintiff in the above entitled action. That the said

action was commenced in the District Court for the

Territory of Alaska, Fourth Division, at Fairbanks,

Alaska, and at the time the same was ready for the

trial thereof, the Presiding Judge of said Court

announced that he was disqualified to try the same,

and then and there transferred said cause to the

Second Division, at Nome, Alaska, to be tried by

Hon. Lester O. Gore, presiding Judge at such place

;

That thereafter, the Hon. Lester O. Gore re-

transferred said cases to the Fourth Division, and

attended at Fairbanks, Alaska, and presided over

the trial of said cause together with cause No. 3239

which was tried at the same time and with the same

testimony that was produced at the trial hereof.

That said cases were tried at Fairbanks, aforesaid

on the 16, 17 and 18th days of January 1934, and

judgment thereafter rendered in both of said cases

on or about June 27, 1934.

That as soon as I was notified of such judgment,

I filed a motion in each of said cases, requesting an

extension of time for sixty days in which to prepare,

serve and file a Bill of Exceptions, and was there-

after notified by the Clerk of this Court, at Fair-
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banks, by telephone, that such motion had been

granted.

That I did not note the time of such notification

by said Clerk. That I do not know the date thereof.

That thereafter, the said Court, at Nome, Alaska,

of its own motion, granted an additional thirty days

time, in each of said cases, in which to file the said

Bill of Exceptions.

That the plaintiff, Bart C. Buckley, at that time

pleaded poverty and did not know whether or not

he could afford to appeal said cases, and desired all

the [91] time he could secure.

That thereafter, I examined the docket entries of

the Clerk of the Court to ascertain the date when

said Bill of Exceptions should be filed. That I as-

sumed that the docket entries of both cases would

be the same, and examined the entries in cause No.

3239, and found therein the following entries, to wit

:

July 23 F. &. E. Order, dated July 13, 1934,

extending time to prepare, serve

and file bill of exceptions, 60 days;*v F & E. Order dated July 16, 1934,

extending time an additional 30

days;

That a copy of such docket entries, duly certified

to be such, by the Clerk of said Court, is hereto

attached, and made a part hereof.

That I fully relied upon such entry as I found

in cause No, 3239, and computed 90 days from July

33th 1934, as in said entry set forth, and verily
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believed that I had until October 11th 1934 to file

said Bill of Exceptions, and that I filed the same on

October 10th 1934.

That I have examined the files of both said cases,

since receiving the Jurisdictional objections from

Counsel for the defendant, Albert Verhonic, and

that there is no copy of any order of Court grant-

ing such extension of time for sixty days, but that

in the files of cause No. 3357, there is a telegram

from the Clerk of the District Court at Nome,

Alaska, advising the Clerk of the Court at Fair-

banks, that a minute order to that effect had been

entered; But that I had not examined said files

of cause No. 3357, nor the docket entries thereof

before that time.

That this affidavit is made to meet the objections

of the attorney for the defendant Albert Verhonic,

as to the jurisdiction of the Court to allow the

said Bill of Exceptions or amended BiU of Ex-

ceptions to be considered.

CHAS. E. TAYLOR
Subscribed and sworn to before me this 10th day

of May A. D. 1935.

[Seal] GEO. W. ALBRECHT
Notary Public in and for Alaska. My Comm. Ex-

pires August 15, 1935. [92]

(1934)

June 27 F. & E. Judgment and decree

—

favor pltfs. 19/83

Jime 29 File motion for extension of time

to file B/E
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(1934)

July 23 F. & E. Order dated July 13, 1934,

extending time to prepare, serve

and file bill of exceptions 60 days ; 19/99

July 23 F. & E. Order dated July 16 1934,

extending time an additional 30

days

;

19/99

Sept. 13 Assignment of errors

Petition for appeal 5.00

Mo. for order extending time

;

Designation of place of hearing

;

Stip. re printing of record;

Sept. 26 F. & E. Order allowing appeal 19/166

F. & E. Citation on appeal 19/166

File Cost bond and enter order

approving same 19/167

F. & E. Order extending time to

and including Dec. 31 1934 to file

and docket cause on appeal 19/167

Oct. 10 File Bill of Exceptions

United States of America,

4th Division,

District of Alaska—ss.

I, N. H. CASTLE, Clerk of the District Court

in and for the Fourth Division, District of Alaska,

do hereby certify that the annexed and foregoing

is a true and full copy of the original docket entries

from June 27, 1934, to October 10, 1934, both dates

inclusive, in cause No. 3239, entitled Tim Buckley

& Bart C. Buckley, plaintiffs, vs. Albert Verhonic,

James Cody and David Ward, defendants, now re-
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maining among the records of the said Court in

my office.

In Testimony Whereof I have hereunto subscrib-

ed my name and affixed the Seal of the aforesaid

Court at Fairbanks, Alaska, this 2nd day of May
A. D. 1935.

[Court Seal] N. H. Castle,

Clerk,

By E. A. Tonseth,

Deputy Clerk.

[Endorsed] : Filed in the District Court, Terri-

tory of Alaska, 4th Div. May 11, 1935. N. H. Castle,

Clerk.

Due service hereof admitted this May 11 1935.

HARRY E. PRATT,
Attorney for Deft. Verhonic. [93]

[Title of Court and Cause.]

DEFENDANT VERHONIC 'S REPLY TO
PLAINTIFF'S ANSWER TO JURISDIC-
TIONAL OBJECTIONS TO BILL OF EX-
CEPTIONS.

This defendant in reph^ to the answer to plain-

tiff's jurisdictional objections to Bill of Exceptions

which was filed by the plaintiff herein states:

1. On June 28, 1934, by a motion of that date,

plaintiff prayed for an extension of sixty days

from date of motion within which to prepare, serve

and file their proposed Bill of Exceptions.
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2. On June 28, 1934, plaintiffs' attorney, Chas.

E. Taylor, telegraphed Judge Gore at Nome as

follows

:

'* Fairbanks June 28, 1935

Hon. Lester O. Gore

District Judge

Nome Alaska

Re cases Buckley versus Verhonic am filing

motion both cases for order extending time

sixty days for plaintiff to prepare serve and

file bill of exceptions. Kindly wire Clerk if

motion granted Am authorized by Mr. Pratt

to say he has no objections.

CHAS. E. TAYLOR
plaintiffs attorney."

3. On June 29, 1934, plaintiff filed the above

mentioned motion.

4. On June 29, 1934, Judge Gore entered a min-

ute order in the Journal at Nome granting a sixty

day extension and on the same day the Clerk of

the Court for the Second Judicial Division tele-

graphed to the Clerk of the Court for the Fourth

Judicial Division at Fairbanks stating that the

sixty day extension was allowed by minute order.

[94]

5. Immediately after receiving the telegram of

June 29, 1934, from the Clerk of the District Court

for the Second Judicial Division, the Clerk of the

Court for the Fourth Judicial Division telephoned

the contents of the telegram to the attorneys for

both plaintiff and defendant Verhonic.
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6. On July 13, 1934, Judge Gore at Nome signed

a written order entitled in cases Nos. 3239 and 3357

in which he recited that the time for preparing the

Bill of Exceptions had been extended sixty days

on the motion of attorney for plaintiff and that,

therefore, control of the causes was reserved over

the present term. A carbon copy of this order was

sent by Judge Gore to defendant Verhonic's at-

torney by mail and arrived on or about the 23rd

day of July, 1934, and this defendant verily be-

lieves that Judge Gore sent a similar copy by mail

to the attorney for the plaintiff and that said

copy was received by plaintiff's attorney on or

about the 23rd day of July, 1934.

7. July 16, 1934, Judge Gore at Nome, being

al^out to leave Nome, signed a written order en-

titled in the cases Nos. 3239 and 3357 reciting that

time had theretofore been extended sixty days for

preparing Bill of Exceptions and that an additional

thirty days over the sixty day period was allowed.

8. Judge Gore sent by mail a copy of this last

mentioned order to attorney for the defendant

Yerhonic and the same arrived by mail and was

received by attorney for the defendant Verhonic

on or about the 23rd day of July, 1934, and this

defendant verily believes that Judge Gore sent a

similar carbon copy to the attorney for the plain-

tiff by mail and that the same was received by

said attorney on or about the 23rd day of July,

1934. Defendant Verhonic suggests that the files

of Judge Gore at Nome will show that he mailed
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copies of the last two mentioned orders to the

attorney for the plaintiff as above mentioned.

9. Plaintiff maintains that the minute order of

Judge Gore, entered in the Journal of the District

Court for the Second [95] Division at Nome would

not be effective until filed with the Clerk of the

Court at Fairbanks, Alaska. If this were the fact,

then plaintiff's right to a Bill of Exceptions was

entirely lost by the 8th day of July, 1934, as the

Court would have had no authority to extend the

time for a Bill of Exceptions after that date, and

as the orders of Court dated July 13 and July 16

did not purport to extend the time for filing a Bill

of Exceptions sixty days, but merely recited that

the same had been done in the past.

10. Under all of these circumstances, defend-

ant Verhonic does not feel that the plaintiff was

justified in being misled by the entry of the Clerk

of the Court at Fairbanks in the Journal on July

23, 1934, and even if plaintiff had been misled,

there would be no jurisdiction in the Court at this

time to settle and sign a Bill of Exceptions.

The files and records of this cause are by ref-

erence made a part of this reply, and reference to

them is made as proof of the matters above alleged.

Dated at Fairbanks, Alaska, this 13th day of May,

1935.

HARRY E. PRATT
Attorney for defendant,

Albert Verhonic.
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United States of America,

Territory of Alaska—ss.

Harry E. Pratt being first duly sworn on oath

says: I am attorney for the defendant Albert Ver-

honic: I have prepared and signed the foregoing

Reply, know the allegations thereof and the same

are true as I verily believe.

HARRY E. PRATT.

Subscribed and sworn to before me this 13th day

of May, 1935.

[Seal] LOUIS K. PRATT
Notary Public in and for the Territory of Alaska.

My commission expires June 25, 1936.

Service of the foregoing Reply, by receipt of a

copy thereof, is hereby acknowledged this 13th day

of May, 1935.

CHAS. E. TAYLOR
Attorney for Plaintiff.

[Endorsed] : Filed in the District Court, Terri-

tory of Alaska, 4th Div., May 13 1935. N. H. Castle,

Clerk, by E. A. Tonseth, Deputy. [96]

[Title of Court and Cause.]

ORDER.

This cause having been brought on to be heard

before the above Court on the 18th day of May
3935, upon the objections of the defendant Albert

Verhonic to the jurisdiction of this Court to con-
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sider the Bill of Exceptions as amended, for the

reason that the original Bill of Exceptions in this

cause was not filed within the time allowed by this

Court

;

And it appearing to the Court that this cause was

tried together with cause No. 3239 of this Court, and

at the same time, and with the same testimony, and

that the proceedings in both cases were identically

the same

;

And it appearing to the Court that the entries of

the Clerk of this Court in the docket of cause No.

3239 shows that on July 27, 1934 an order—dated

July 13, 1934, was filed and entered in said cause

extending the time for filing the Bill of Exceptions

therein, for a period of sixty days, and that on the

same day, to-wit: July 27, 1934, an order—dated

July 16th, 1934, was also filed and entered in said

cause, extending said time for filing said Bill of

Exceptions, an additional thirty days, and that the

Counsel for the plaintiff examined said docket en-

tries, and fully relied thereon, and did not examine

the docket entries of the above entitled action, for

the reason that the proceedings were the same, and

filed the said Bill of Exceptions within ninety days

from said July 13th, 1934,

And the Court having heard and considered the

arguments of respective Counsel and being fully ad-

vised in the premises.

It is ORDERED that the objections of the said

defendant Albert Verhonic to the filing and con-

sideration of said Bill of Exceptions, as amended,
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be, and the same is hereby overruled, and an excep-

tion allowed to the ruling of the Court.

Dated, May 18, 1935.

J. H. S. MORISON
District Judge.

[Endorsed]: Filed in the District Court, Terri-

tory of Alaska, 4th Div. May 20, 1935. N. H. Castle,

Clerk, by E. A. Tonseth, Deputy.

Entered in Court Journal No. 19, page 361. [97]

[Title of Court and Cause.]

ORDER SETTLING AND ALLOWING BILL
OF EXCEPTIONS.

I, J. H. S. Morison, do hereby certify that I am
the duly appointed, qualified and acting Judge

of the District Court for the Territory of Alaska,

Second Division, and am the successor in office of

the Honorable Lester O. Gore, the former Pre-

siding Judge of said Court. That on account of the

disability of the Presiding Judge of the District

(^ourt in the Fourth Division of Alaska, the said

Hon. Lester O. Gore attended at Fairbanks, in said

Fourth Division of Alaska, and presided as Judge

at the trial of the above entitled action, at the Jan-

uary 1934 term of the said Court.

That thereafter, and on June 15, 1934, the said

Honorable Lester O. Gore, as such trial Judge,

rendered judgment in said action, and forwarded

same to the Clerk of the District Court at Fair-
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banks, Alaska, and the same was received, filed and

entered by the said Clerk at Fairbanks, aforesaid

on June 27, 1934. That thereafter, on July 23, 1934,

an order was received by the Clerk of this Court,

at Fairbanks, Alaska, from the District Judge at

Nome, aforesaid, an order, dated July 13, 1934, ex-

tending the time for filing a Bill of Exceptions in

this cause, for a period of sixty days, which said

order was by said Clerk filed and entered on said

date of July 23, 1934, and that on the same day,

an order was received, filed and entered by said

Clerk, dated July 16, 1934, extending said time for

filing said Bill of Exceptions, an additional thirty

days, and further ordered that control of said cause

be reserved over the term for the purpose of settling

said Bill of Exceptions. That thereafter, and before

the expiration of the said ninety days, and before

the filing or presentation of said Bill of Exceptions

for settlement, the said Honorable Lester O. Gore

resigned as Judge of said District Court, and is no

longer a Judge thereof. [98]

That the Presiding Judge of the District Court

in and for the Fourth Judicial Division of Alaska

is still disqualified to act as Judge in this action,

or to settle the Bill of Exceptions therein, and that

said Bill of Exceptions, as amended, has been pre-

sented to me, as successor in office to the Hon. Lester

O. Gore, for settlement and allowance, together with

a stipulation signed by the attorneys for the re-

spective parties regarding the same.

And it appearing to the Court that the said Bill

of Exceptions, as amended, constitutes the correct
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transcript of the evidence in narrative form, and the

proceedings at the trial of said cause, and all mo-

tions, objections and exceptions of the parties and

rulings of the Court pertinent to the appeal in said

action, and it further appearing to the Court that

the said Bill of Exceptions as amended, has been

filed within the time allowed by the Court,

Wherefore, for the foregoing reasons, I hereby

settle, allow and sign the said Bill of Exceptions,

as amended, as and for the true Bill of Exceptions

of all matters and things therein contained, and
order that the same be filed by the Clerk of the

above Court, and that when filed it be and remain a

part of the record in the said cause.

Dated at Nome, Alaska, this 18 day of May A. D.

3935.

J. H. S. MORISON
District Judge.

Due service hereof admitted this May 13 1935 at

2:30 P.M.

HARRY E. PRATT,
Attorney for Deft.

Albert Verhonic.

Objected to and Separate Objections will be filed.

H. E. PRATT.

[Endorsed] : LODGED May 13, 1935. N. H. Cas-

tle, Clerk, by E. A. Tonseth, Deputy. PILED in the

District Court, Territory of Alaska, 4th Div. May
20, 1935. N. H. Castle, Clerk, by E. A. Tonseth,

Deputy. [99]
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[Title of Court and Cause.]

PRAECIPE.

To N. H. Castle, Clerk of the above entitled Court:

You will please prepare transcript of tlie record

in the above entitled cause to be filed in the office

of the Clerk of the United States Circuit Court of

Appeals for the Ninth Circuit, at San Francisco,

California, upon appeal heretofore perfected in

that Court, and will include in said transcript the

following documents, papers and records, to wit:

1. Complaint.

2. Order dismissing first cause of action.

3. Amended answer.

4. Order transferring cause to second Division.

5. Plaintiff's motion to strike certain parts" of

answer.

6. Order granting motion to strike parts of

answer.

7. Reply.

8. Order retransferring cause to Fourth Di-

vision.

9. Opinion of Court.

10. Findings of Fact and Conclusions of Law.

11. Plaintiff's exceptions to Findings of Fact

and Conclusions of law.

11a. Order overruling plaintiff's exceptions.

12. Motion for new trial.

12a Order denying motion for new trial.

13. Judgment and decree.

14. Motion for order extending time to file Bill

of Exceptions.
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14a. Telegram from Clerk of Court, Nome, re-

garding same.

15. Order re extending time to file Bill of Ex-
ceptions and reserving control of cause over term.

16. Order extending time an additional 30 days

to file Bill of Exceptions. [100]

17. Assignment of errors.

18. Petition for Order allowing appeal.

19. Order allowing appeal.

20. Citation on Appeal.

H 21. Cost Bond on Appeal and Order approving

same.

22. Stipulation as to printing of record.

23. Order extending time to docket cause on ap-

peal to Dec. 31, 1934.

24. Designation of place of hearing appeal.

25. Order extending time to docket appeal to

March 31, 1935.

26. Order extending time to docket appeal to

April 30, 1935.

27. Order extending time to docket appeal to

June 10, 1935.

28. Amended Bill of Exceptions.

29. Stipulation as to Bill of Exceptions, as

amended.

30. Jurisdictional objections to Bill of Excep-
tions.

31. Plaintiff's answer to jurisdictional objec-

tions.

32. Defendant Verhonic 's reply re jurisdictional

objections.
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33. Order overruling jurisdictional objections.

34. Order settling Bill of Exceptions as amended.

35. Praecipe for transcript.

This transcript to be prepared as required by law

and the rules of this Court and of the United

States Circuit Court of Appeals for the Ninth Cir-

cuit and to be filed in the office of the Clerk of the

United States Circuit Court of Appeals for the

Ninth Circuit, at San Francisco, California, on or

before the tenth day of June A. D. 1935, pursuant

to order of this Court.

CHAS. E. TAYLOR
Attorney for planitiff-appellant.

Due service hereof admitted this May 21, 1935.

HARRY E. PRATT
Attorney for Deft. Verhonic.

[Endorsed]: Filed in the District Court, Terri-

tory of Alaska, 4th Div. May 21, 1935. N. H. Castle,

Clerk, by E. A. Tonseth, Deputy. [101]

[Endorsed]: No. 7882. United States Circuit

Court of Appeals for the Ninth Circuit. Bart C.

Buckley, Appellant, vs. Albert Verhonic, Appellee.

Transcript of Record. Upon Appeal from the Dis-

trict Court of the United States for the Territory of

Alaska, Fourth Division.

Filed June 1, 1935.

PAUL P. O'BRIEN,

Clerk of the United States Circuit Court of Ap-

peals for the Ninth Circuit.
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Appellee.

BRIEF OF APPELLEE.

In the above mentioned case no evidence what-

ever was introduced, but by stipulation the evidence

which was introduced in Cause No. 7883 of this

Court entitled: Tim Buckley and Bart C. Buckley

vs. Albert Verhonic, was made to apply to this case.

The case last mentioned, Tim Buckley and Bart C.

Buckley vs. Albert Verhonic, was Cause No. 3239

commenced in the District Court at Fairbanks,

Alaska, on October 1, 1929, whereas this case by

Bart C. Buckley alone was commenced August 28,

1930 (R 7).

Appellee does not feel that the statement of

facts contained in appellant's brief herein correctly

sets forth the matters, so will make a statement

here.



STATEMENT OF FACTS.

The complaint was one to remove a cloud alleg-

ing that plaintiff was the owner in fee, in posses-

sion of and entitled to the possession of an un-

divided 1/8 interest in and to the Novikaket and

Buckeye Association claims on Long Creek, Nulato

Recording District, Alaska (E 3). That Tim

Buckley, owning a Vs interest himself in the first

claim and a 7/32 interest in the second, made a

deed to defendant Albert Verhonic conveying double

that quantity of interest (R 4), and that therefore

the deed constituted a cloud on the title of plaintiff

(R5).

As will be seen from the above, the allegation was

to the effect that a legal and record title stood in

the name of the plaintiff, Bart Buckley, but upon

the trial he injected into the case something entirely

different by admitting that the total record title

stood in the name of his brother Tim Buckley, and

claiming that half of that record title belonged to

him, Bart Buckley, by reason of having been pur-

chased with partnership funds of a partnership in

which he, Bart, was a member.

The evidence which was followed by the Court

in his Findings of Fact and Conclusions of Law
in favor of the defendant was as folloAvs: Upon

the 12th day of October, 1917, the legal title to an

undivided % interest in the Novikaket Association

and an undivided 7/16 interest in the Buckeye

Association claim vested in Tim Buckley and on

that day he and David Ward, members of the co-



partnership firm of Buckley and Ward, deeded

over all of their property to Albert Verhonic as

trustee for the creditors of Ward and Buckley

and for the creditors of Tim Buckley. Verhonic,

Tim Buckley and Ward signed a trust agreement

(R 74) whereby Verhonic agreed to rent, sell,

lease and manage the property, and apply the pro-

ceeds to certain preferred lien creditors first and

to general creditors thereafter. A bill of sale to

certain personal property, which also recited the

trust agreement, was made at the same time by

Ward and Tim Buckley to Albert Verhonic (R 79).

The deed from Tim Buckley to Verhonic (R 83)

conveyed all of Tim Buckley's record title, to wit:

% interest in the Novikaket and 7/16 interest in

the Buckeye Association claims.

Bart Buckley was present at the creditors' meet-

ing where all of the above instruments w^ere read

out loud by the attorney for the creditors, and

Bart Buckley not only did not state that he owned

any interest in the property his brother was deed-

ing, but specifically stated that he did not own any

interest therein (R 111, 107 and 108).

The deed from Tim Buckley to Albert Verhonic

of November 12, 1917, was duly recorded on No-

vember 19, 1917 (R 85).

Bart Buckley permitted the trustee, Albert Ver-

honic, to sell personal property, collect royalties in

the sum of over two thousand dollars from lessees

mining on the property deeded by Tim Buckley,

and never made any claim of ownership in the

property to him at any time until he started said



suit No. 3239 on October 1, 1929 (R 112 bottom of

page, and R 113).

In 1919 Verhonic and one James Cody signed

an indenture wherein Verhonic transferred the

trust property to Cody and Cody agreed to carry

Dut the terms of the original trust agreement

(R 99). Cody was a friend of Bart Buckley and

Bart did not know whether or not he had suggested

that he, Cody, get himself appointed trustee. After

suit was brought on October 1, 1929, Cody returned

the above mentioned indenture wherein he had ac-

cepted the trust, and Verhonic at the trial delivered

the same up for cancellation, it never having been

recorded, and the trial court adjudging that Cody

had never been a trustee, although most of the]

cestuis que trust had signed a consent to the sub-J

stitution of Cody as trustee (R 102 and 118).

However, Verhonic had at all times during his I

own and Cody's administration kept his eye on the|

property as he was the largest creditor, and as he

was constantly in the vicinity of the trust property

(R 122). There was no opportunity to sell any]

more of the property (R 104- and 120) than waS;

sold by Verhonic as shown by his book (R 115 and'

116).

Bart Buckley claimed that Tim Buckley had

taken title in his own name to the Novikaket Asso-

ciation interests (R 60) with partnership funds in

1914 and 1915, and that he, Bart, by deed of date

August 20, 1915, likewise took an undivided 1/16

interest in his own name, but that the same was,

partnership property (R 60).



On the trial Bart Buckley attempted to introduce

in evidence a certified copy of an alleged option con-

tract between him and his brother Tim Buckley'

(R 64). The original instrument had only one

witness, to wit: Tim Scannell, and had not been

acknowledged. It was dated July 1, 1917, and was

not filed for record until December 8, 1917, almost

a month after the trust instruments had been exe-

cuted. In this option it was recited that Tim and

Bart jointly owned an undivided % interest in

the Novikaket claim and an undivided % interest

in the Buckeye claim. It further recited that Tim
was to pay Bart $12,000 and that the same had been

secured by promissory notes, signed by Tim, pay-

able at designated times therein mentioned.

Bart Buckley did not state where the original

of said option was ; did not produce the subscribing

witness, Tim Scannell, as a witness on the trial,

nor did he explain why he did not produce him,

and neither did he produce his brother, Tim Buck-

ley, as a witness, or produce his deposition, although

Tim was then alive, residing in Ireland (R 93).

The Court rejected said certified copy of the

alleged option as evidence of anything except to

show that Bart Buckley recorded it on December

8, 1917, as he claimed that at that time he had just

learned that the deed from his brother Tim to Ver-

honie of date November 12, 1917, conveyed an un-

divided 1/4 interest in the Novikaket and an un-

divided 7/16 interest in the Buckeye claims (R 91

and 95).
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There was no evidence that Bart Buckley was in

possession of the claims at the time he started this

suit.

Nineteen days after the date of the alleged option,

Bart Buckley executed a deed in favor of Tim
Buckley, which deed was dated July 20, 1917, and

was duly witnessed by two subscribing witnesses

and duly acknowledged by a notary public and duly

filed for record on July 22, 1917. In this deed Bart

transferred to his brother an undivided 1/16 in-

terest in the Novikaket Association, which was all

the record title he possessed as to that claim. He
also transferred to his brother all of the interest

he now alleges he owns in the Buckeye claim.

On the trial Bart again surprised the defendant

by stating that he executed the last mentioned deed

under coercion from his brother Tim (R 67). In

another place he admitted that he had executed the

last mentioned deed to Tim freely and voluntarily

but stated that he expected to get $100 from Tim

as a consideration, and that Tim had failed to pay

him the $100 (R 98 and 99). He further admitted

that by December of 1917 he knew Tim had re-

corded this last mentioned deed, and that he had

failed to bring any suit or do anything toward can-

celling said deed until the commencement of the

above mentioned suit No. 3239 on October 1, 1929,

in which, by the way, he did not mention the

above mentioned deed (R 90).

He admitted that he had no legal title but was de-

pending upon an equitable title by reason of a re-

sulting trust.



The Court found all issues of fact in favor of the

defendant and dismissed the suit (K 26, 27, 28 and

35).

AEGUMENT.
ASSIGNMENT OF ERROR No. 1.

This attacks the Court's refusal to admit as evi-

dence for all purposes a certified copy of the alleged

option of July 1, 1917, between Tim Buckley and

Bart Buckley.

The instrument appears on Page 64 of the record.

It has but one witness and is not acknowledged.

In the case of Eadie vs. Chambers (172 Federal

p. 73), this Court held that under the statutes of

Alaska a deed which was not acknowledged and

executed in the presence of two witnesses who sub-

scribed their names to the same, was not entitled

to record; and that if the recorder recorded it, it

did not have the effect of imparting constructive

notice. The statute of Alaska just referred to is as

follows

:

"Deeds executed in Territory; two witnesses; ac-

knowledgment. Deeds executed within the Terri-

tory of lands or any interest in lands therein shall

be executed in the presence of two witnesses, who
shall subscribe their names to the same as such;

and the persons executing such deeds may acknowl-

edge the execution thereof before any judge, clerk

of the District Court, notary public, or commis-

sioner within the Territory, and the officer taking

such acknowledgment shall indorse thereon a cer-

tificate of the acknowledgment thereof and the true

date of making the same, under his hand."

(C. L. A. 1933, Sec. 2818; C. L. A. 1913, Sec.
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The only provision of the laws of Alaska per-

mitting the reading of certified copies of records

as evidence in a case is the following:

"Record or transcript may be read in evidence.

The record of a conveyance duly recorded, or a
transcript thereof duly certified by the commis-
sioner in whose office the same may have been re-

corded, may be read in evidence in any court in

the Territory with the like force and effect as the

original instrument; but the effect of such evidence

may be rebutted by other competent evidence."

(C. L. A. 1933, Sec. 2839; C. L. A. 1913, Sec.

525; Sec. 99 Carter's Code).

Clearly said option was not lawfully recorded,

and not being lawfully recorded a certified copy

thereof could not be used in evidence under the

statutes of Alaska.

As no foundation had been laid for the introduc-

tion of secondary evidence by Bart Buckley, and

as the matters contained in the alleged option were

self-serving, likewise the certified copy and any

proof of contents thereof were not admissible.

ASSIGNMENT OF ERROR No. 2.

This attacks the Court's Finding of Fact No. 2

wherein he states that Tim Buckley was the legal

and equitable owner of the property conveyed by

deed of November 12, 1917, to Albert Verhonic.

The complaint did not allege that Bart Buckley

claimed an equitable title by reason of a resulting

trust in the property to which Tim Buckley held a

legal title and transferred to Albert Verhonic.

This was not an issue under the pleadings (R 2).



To establish a resulting trust the following is

necessary

:

''The general rule as to the character of the evi-

dence necessary to establish a resulting trust, al-

though expressed in varying phraseology, is in effect

that a superior measure of proof is required, and
the uncorroborated evidence of a single witness has
been held insufficient. A mere preponderance of

the evidence has been held insufficient, it being held

in some jurisdictions that there must be the same
strict rules of proof which are required for the es-

tablishment of fraud, and it has even been con-

sidered that a resulting trust requires practically

the degree of proof essential in criminal prosecu-
tions, in that it must be established beyond a reason-
able doubt, beyond doubt, beyond all doubt, by an
extraordinary degree of proof, by evidence of the
most convincing character, or which is of the most
conclusive character, or well nigh conclusive, or
which is actually or practically overwhelming, or
which is sufficient to remove all doubt, or every
reasonable doubt, or to leave no room for doubt, or
for reasonable doubt, or by circumstances tanta-
mount to positive proof, although other cases con-
sider that so high a degree of proof is not neces-
sary.

'

'

(65 C. J. p. 440; see also Denny vs. Holden,

(Wn.) 103 Pac. p. 1109, and Meagher vs.

Harrington (Mont.) 254 Pac. p. 432.)

In Shea, Administrator, vs. Nilima (C. C. A. 9th

Circuit from Alaska) 133 Fed. 209, this Court stated

that the testimony necessary to establish a trust

must be full, clear and satisfactory.

In 65 C. J. page 448 it is stated

:

"In order to establish a resulting trust by parol
evidence, as against the holder of the legal title to
property, all the essential facts and circumstances
must be clearly shown, and the evidence must estab-
lish certainly and definitely the terms of the trust
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and, although it has been held that it need not be
uncontradicted or undisputed or free from contra-
dictions, it must be of such a character as to disclose

the exact rights and relations of the parties and
leave no essential element to conjecture or pre-
sumption, or to remote and uncertain inference,

especially after a long lapse of time, where the death
of witnesses and the loss of evidence render it

practically impossible to make a defense ; and where
the evidence is uncertain, vague, indefinite, doubt-
ful, conflicting, or unsatisfactory, or consists of

mere conclusions, or is based solely upon rumor,
or is capable of reasonable explanation on a theory
other than the existence of a resulting trust, no
trust will be held to be established."

Also, in order to show that property purchased

with partnership funds was partnership property

creating a trust, it is necessary to show that such

was the agreement when the title passed, and no

subsequent agreement to treat it as such can create

a trust (McKinnon vs. McKinnon, 56 Fed. 409).

Bart Buckley executed a deed to his brother Tim

conveying all of his record interest in the Novikaket

claim, to wit : 1/16, and conveying his half interest

in an undivided 7/16 interest in the Buckeye claim

upon the 20th day of July, 1917 (R 67). This

deed was recorded immediately, to wit: July 22,

1917 (R 69), and yet Bart Buckley never made any

claim to the deed having been obtained from him by

force until January 1934. He also testified that he

had executed the last mentioned deed in considera-

tion of Tim Buckley's promise to pay him $100.

(R 98 and 99).

Bart made no claim at the creditors' meeting to

owning any part of the property being conveyed by
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Tim but specifically stated that he did not own any

interest in that property (R 106, 107, 108, 109 and

111).

At no time did Bart claim to Albert Verhonic,

Trustee, that he, Bart, owned any interest in the

property (R 112), nor did he make such claim to

James Cody, Trustee (R 104).

Verhonic, trustee, collected royalties of over

$2000.00 (R 115) from lessees of the Novikaket

interest conveyed to him, but Bart Buckley at no

time demanded any part of the royalties (R 112,

bottom of page).

For plaintiff to make out a prima facie case to

remove a cloud from the title he must show the

following

:

(a) That he was in actual possession of the prop-

erty at the time of bringing suit and the title owner.

(51 C. J. p. 180; O'Hara vs. Parker (Ore.)

39 Pac. p. 1004; Zumwalt vs. Madden

(Ore.) 31 Pac. p. 400; Hodgkin vs. Bos-

well (Ore.) 110 Pac. p. 487.)

The plaintiff showed no possession.

The defendant likewise pleaded stale demand
and laches on the part of Bart Buckley. The deed

constituting the alleged cloud upon the title was

recorded November 19, 1917 (R. 85), and Bart

admitted that he knew of its contents and recorda-

tion by the 8th of December 1917 (R 91 and 95).

This in itself was strong evidence that he did not

have any real claim or he would have asserted it

prior to October 1, 1929.
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Consequently there was plenty of evidence to

support the above mentioned finding of fact by the

Court.

ASSIGNMENT OF ERROR No. 3.

This attacks the Court's Finding of Fact No. 3

wherein he finds that as Bart Buckley had neither

legal nor equitable title to the Novikaket or Buck-

eye claims, the deed from Tim Buckley to Verhonic

did not constitute any cloud.

The argument mentioned under assignment of

error No. 2 is adopted as an answer to this assign-

ment of error.

ASSIGNMENTS OF ERROR Nos. 4, 5 and 6.

The arguments mentioned under assignments of

error Nos. 2 and 3 are adopted as answers to these

assignments.

ASSIGNMENT OF ERROR No. 7.

It is alleged herein that the Court erred in giving

judgment against the plaintiff and in favor of the

defendant. The arguments set forth above are

adopted as an answer to this assignment.

In addition to the above, defendant calls attention

to the fact that the complaint alleged legal title in

plaintiff and actual possession at the time of bring-

ing the suit, but neither element was proven as

mentioned above.

Also, defendant pleaded stale demand and laches

and was entitled to a dismissal of the suit on this

ground, if for any reason not conceived by defend-
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ant it should have been held that Bart Buckley had

a title.

The deed constituting the cloud was recorded

November 19, 1917 (R 85). Bart Buckley knew

of its contents and of its recording by December 8,

1917 (R 91 and 95).

The witness E. Coke Hill had by the lapse of time

forgotten many things (R 106 to 110, inch). The

Court knows of its own knowledge how people

scatter and forget things in the course of 12 years.

Tim Buckley was in Ireland (R 93) and no deposi-

tion was taken by plaintiff, and defendant had no

means of knowing that plaintiff was going to claim

a resulting trust, and that the deed to Tim was

procured by force. The general creditors having

bills to over $10,000 for the payment of which the

trust agreement and conveyance were made, have

not yet been paid anything (R 122).

WHEREFORE, appellee prays that judgment

and decree of the Court below be affirmed.

Dated at Fairbanks, Alaska, this 27th day of

November, 1935.

LOUIS K. PRATT,
Attorney for Appellee.

Service of the foregoing Brief of Appellee by
receipt of a copy thereof is hereby acknowledged
this 27th day of November, 1935.

CHAS. E. TAYLOR,
Attorney for Appellant.
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Fairbanks, Alaska,
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HARRY E. PRATT
Fairbanks, Alaska,

Attorney for Defendants and Appellees.

In the District Court, Territory of Alaska, Fourth

Division.

No. 3239

TIM BUCKLEY and BART C. BUCKLEY,
Plaintiffs,

vs.

ALBERT VERHONIC, JAMES CODY and

DAVID WARD,
Defendants.

CERTIFICATE OF CLERK OF DISTRICT
COURT TO TRANSCRIPT OF RECORD.

United States of America,

Territory of Alaska,

Fourth Division—ss.

I, N. H. Castle, Clerk of the District Court in

and for the Territory of Alaska, Fourth Division,

do hereby certify that the following, consisting of

133 pages, constitutes a full, true and correct tran-
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script of the record on Appeal in cause No. 3239,

entitled Tim Buckley et al, Plaintiffs vs. Albert

Verbonic et al, Defendants, and was made pursuant

to and in accordance with the praecipe of the plain-

tiffs filed in this action and by virtue of the said

Appeal and Citation issued in said cause, and is

the return thereof in accordance therewith, and,

I do further certify that the Index thereof, con-

sisting of pages a and b is a correct index of said

Transcript of Record, and that the list of attorneys,

as shown on page c, is a correct list of attorneys of

record; also that the cost of preparing said tran-

script and this certificate amounting to $25.35 has

been paid to me by counsel for Appellant in this

action.

IN WITNESS WHEREOF, I have hereunto set

my hand and affixed the seal of said Court this

21st day of May, 1934.

[Seal] N. H. CASTLE
Clerk of the District Court, Territory of Alaska,

Fourth Division.

[Title of Court and Cause.]

COMPLAINT.

Come now the plaintiffs above named and com-

plain of the defendants above named and for cause

of action allege as follows, to wit:

1.

That, on and prior to the 12th day of November
|

1917, the plaintiffs herein were the owners in com-
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mon of an undivided 7/16ths interest in the Buckeye

association claim and an undivided one-quarter in-

terest in the Novikaket association claim, being

placer association mining claims situated on Long

Creek, in the Nulato Mining and Recording Pre-

cinct, Territory of Alaska, and were co-owners in

certain mining machinery, mining equipment, and

about 500 cords of wood, situate on Long Creek in

said Precinct.

2.

That, on and prior to the 12th day of November

1917, Tim Buckley, one of the plaintiffs named

above, and one David Ward were copartners en-

gaged in Mining on Long Creek, Precinct afore-

said, and became indebted to certain creditors in a

sum of money amounting to approximately $9,000.00.

3.

That, at said time, the said David Ward was the

owner of an interest, the exact amount thereof be-

ing unknown to plaint- [1*] iffs herein, in No. Eight

below Discovery, an undivided % interest in the

Keystone association, and a certain fractional claim

on the upper end of No. Eight below Discovery, all

on Long Creek aforesaid, and the said Ward like-

wise had an interest in a certain ditch known as

the Smith & Company and the Carland ditch, situ-

ate on said Long Creek.

•Page numbering appearing at the foot of page of original certified

Transcript of Becord.
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4.

That, on or about the 12th day of November

1917, the said Tun Buckley and David Ward, at

the instance and request of the creditors of said co-

partnership, made an assignment to Albert Ver-

honic of certain properties, including the interests

owned by plaintiffs herein in and to said Novikaket

association claim and said Buckeye association

claim, and including all the mining machinery,

wood, mining equipment, and other personal prop-

erty belonging to the plaintiffs herein.

5.

That the plaintiff Bart C. Buckley did not join

in said deed and was not interested in the copart-

nership of Buckley & Ward.

I

6.

That the deed whereby the plaintiff Tim Buckley

attempted to convey said interests in said mining

claims to said Verhonic was thereafter and on 19

November 1917 recorded at page 298 of Volume Two

of the records of said Nulato Mining and Record-

ing Precinct, Territory of Alaska.

7.

That the bill of sale from said Buckley and Ward
to said Verhonic, wherein the plaintiff herein, Tim

Buckley, purported to convey to said Verhonic the

personal property, mining machinery, wood, etc.,

was never recorded.
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8.

That, at the time of the execution of said deed

and bill [2] of sale, and contemporaneously there-

with, as a part of said transaction, a certain mem-

orandum of agreement was entered into between

said Albert Verhonic as party of the first part and

Tim Buckley and David Ward as parties of the

second part, a copy of which said agreement is

hereto attached and marked Plaintiffs' Exhibit

9.

That thereafter the said Albert Verhonic entered

into possession of the properties so conveyed to

him as referred to in said agreement, and thereafter

disposed of some of the personal property at a

grossly inadequate price, and plaintiffs are in-

formed and believe and so allege that said Ver-

honic leased to others some of the properties so

attempted to be conveyed to him by said Tim Buck-

ley, and realized therefrom, as royalties due to the

interest so attempted to be conveyed to him a large

sum of money, the exact amount of which is un-

known to plaintiffs herein, and the said Verhonic

never gave to plaintiffs herein any accounting for

any of the properties sold or any of the royalties

received by him, and plaintiffs have no knowledge

or information as to what disposition was made

thereof, save and except that plaintiffs have been

informed that a portion thereof was applied in

reduction of the claims of the creditors named in

said agreement, herein referred to as Plaintiffs'

Exhibit '*A".
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10.

That, on or about the 1st day of June 1919, the

said Albert Verhonic, without the knowledge, con-

sent, or acquiescence of the plaintiffs herein or

either of them, or of the said David Ward, at-

tempted to substitute the defendant James Cody

as a trustee under said agreement referred to as

Plaintiffs' Exhibit ''A", and attempted to give

and grant to the said James Cody all the authority

held by the said Verhonic to administer said trust

estate. [3]

11.

That said Verhonic repudiated said trust and the

duties imposed on him by the agreement designated

as Plaintiffs' Exhibit "A", and abandoned said

property and all his rights therein.

12.

That, for more than ten years last past, no at-

tempt has been made on the part of the said Verho-

nic to administer said trust or to comply with the

terms of his said agreement, and he has neglected

to care for and preserve said personal property so

conveyed to him, to the great loss of plaintiffs

herein.

13.

That said personal property is worth in excess of

$7,500.00, and the interests owned by plaintiffs

herein in the Novikaket association claim and the

Buckeye association claim are worth in excess of

$20,000.00.
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14.

That said purported deed from Tim Buckley to

Albert Verhonic of date 12 November 1917, con-

stitutes a cloud on the title of plaintiffs herein in

and to said real property, and the said purported

bill of sale of date 12 November 1917 incumbers and

creates a cloud on the personal property described in

Plaintiffs' Exhibit "A" which has not been sold

by said Verhonic.

15.

That the plaintiff Tim Buckley was not, at the

time of the execution of said deed and bill of sale,

the sole owner of the property described in said

deed and bill of sale, and the plaintiff Bart C.

Buckley was the owner of an undivided % interest

in all the property by said Tim Buckley attempted

to be conveyed.

16.

That David Ward should be joined as a party

plaintiff* in this action, but he is a non-resident of

the Territory of Alaska and his consent can not at

this time be obtained to join in said action, and for

that reason he is joined as party defendant here-

[4] in, but plaintiffs ask leave to have him joined

as a party plaintiff at any time when his consent

can be secured, as he is a necessary and proper

party to the full determination of the rights of the

parties herein.

17.

That the plaintiffs herein are the owners in fee

simple, subject only to the paramount title of the
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government of the United States, of an undivided

7/16ths interest in the Buckeye association claim

and an undivided % interest in the Novikaket asso-

ciation claim hereinabove described, and are the

sole owners of the personal property described in

Plaintiffs' Exhibit ''A" hereto attached, and unless

this Court enters an order cancelling said alleged

deed and bill of sale, plaintiffs will suffer great

and irreparable damage and will be unable to sell

or otherwise dispose of said property by reason

of said cloud on the title.

18.

That plaintiffs have been informed and believe,

and basing their allegation on such information and

belief allege, that the said defendant Verhonic is

claiming or asserting that he is the owner of all

the interests in the mining claims described in the

deed from the plaintiff Tim Buckley to said Ver-

honic, hereinabove referred to, and that he is at-

tempting to sell or otherwise dispose thereof, and

that, unless restrained, he will sell or attempt to sell

said properties, thus further incumbering the title

of plaintiffs herein and causing them great and

irreparable damage and loss.

19.

That plaintiffs have no plain, speedy, or adequate

remedy at law.

Wherefore

:

Plaintiffs pray judgment against defendants as

follows, to wit:
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For the rescinding and cancellation of the al-

leged deed and [5] bill of sale executed on the 12th

day of November 1917, hereinabove referred to, and

that it be ordered surrendered, canceled, and ren-

dered as nought

;

That this Court enter a decree declaring that said

defendant Albert Verhonic has abandoned his said

trust and that no right, title, or interest was ac-

quired by the defendant James Cody in or to said

property

;

For a decree restraining the defendant Ver-

honic and Cody, and each of them, from attempting

in any way to sell or dispose of any property be-

longing to plaintiff herein hereinabove described

;

For a decree of this Court removing said cloud

from the title of plaintiffs herein;

For costs of suit and for such other and further

relief as to the Court shall seem meet and just in

the premises.

JOHN A. CLARK
Attorney for Plaintiffs. [6]

United States of America,

Territory of Alaska—ss.

BART i\ BUCKLEY, being first duly sworn ac-

cording to law, on his oath deposes and says:

I am one of the plaintiffs in the above entitled

cause; I have read the within and foregoing com-

plaint, know the contents thereof; and the matters

and things herein set forth are true, as I verily

believe.

BART C. BUCKLEY
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Subscribed and sworn to before me, on this, the

26 day of September, A. D. one thousand nine hun-

dred twenty-nine.

[Seal] JOHN A. CLARK
Notary Public in and for the Territory of Alaska.

My commission expires 24 April 1930.

[Endorsed] : Filed in the District Court, Terri-

tory of Alaska, 4th Div. Oct 1 1929. Rob't W. Tay-

lor, Clerk, by E. A. Tonseth, Deputy. [7]

PLAINTIFFS' EXHIBIT ^^A."

This memorandum of agreement made this 12th

day of November, 1917, at Long, Alaska, between

Albert Verhonic, first party, and David Ward and

Tim Buckley, second parties, Witnesseth:

Whereas second parties hereto have this day made

deeds and bills of sale wherein first party is grantee

and vendee conveying to first party all machinery,

wood, tools and equipment on the Novikaket Asso-

ciation and the Buckeye Association placer mining

claims ; and deeds whereby said second parties here-

to conveyed to first party all of their interests in

the Novikaket Association and in the Buckeye Asso-

ciation and in No. Eight below discovery; an undi-

vided half interest in the Keystone Association and

that certain fractional claim, all the upper end of

No. Eight below Discovery, all on Long Creek, a

tributary of Salatna River, and also all of David

Ward's interest in that certain ditch known as
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Smith and Comioany and Carland Ditch, now, there-

fore,

It is understood and agreed that said bill of sale

and said deeds are made to the first party herein as

trustee and that he holds said property in trust for

the following purposes. First, to care for, rent, sell,

and otherwise dispose of said property upon such

terms and conditions as said trustee may deem ad-

vantageous and to receive and collect any and all

rents, purchase price or other income from any and

all of said property and pay out any and all money

received as follows: First, in paying all necessary

expenses incurred by vendor in caring for said

propert}^ including attorney's fees for attending at

the proceedings which led to the drawing of this

document and the deeds and bill of sale hereinbefore

referred to and for making such documents and for

any other advice and services by said trustee deemed

necessary in executing his trust. Second, to pay to

the proper person the amount necessary to settle

the claims of Emile Morban against the partnership

of Ward and Buckley and release the action now
pending on said claims in the district court. Third,

to pay to Mrs. Keely Eight hundred forty-three dol-

lars ($843.00). Fourth, to pay pro rata to each of

the creditors of said second parties the amount set

after his name hereinafter, together with interest

thereon at the rate of eight per cent per annum from

the date hereof until paid. The names of the said

creditors with the amount due each is as follows

:
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Northern Commercial Company $ 361.93

Pacific Cold Storage Company 242.80

Martin Sickinger 1732.50

Albert Verhonic 2724.00

Peter Johnson 2034.59

George Gunderson 200.00

A. Endres 279.35

Mrs. C. W. Strite 402.00

W. Carlson 52.50

Whitton and Carlson 200.00

Selch and Walker 115.00

Robert Deacon 95.00

Carl Nelson 79.75

Dr. A. B. Jones

Mazzie

Emil Hartwich

T»-.

247.00

80.00

Wild Goose Hotel

Joe Stone 70.00

Mike Thomas 75.00

Peter Chivilo 25.00

9016.42

All the above are creditors of the firm of Ward
and Buckley and the following are creditors of Tim

Buckley: [8]

Martin Sickinger $ 943.25

Peter Johnson 451.55

Robert Deacon 95.00

Peter Chivilo 60.00

Wild Goose Hotel 263.00
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and, fifth: to pay the balance, if any there be, to

these second parties on demand.

It is further understood and agreed that first

party shall not sell any of the real property deeded

to him by the said Tim Buckley without the written

consent of said Tim Buckley before the 1st day of

August, 1919, after which date he may sell same

without consulting anyone.

It is further agreed that first party hereto shall

keep an accurate account of all money he may re-

ceive hereunder and from what property and when

and to whom paid to the end that there may be a

proper adjustment of the accounts of the other two

parties hereto when this trusteeship shall have

ended.

It is further understood that if any person who

claims to be a creditor of second parties, or either

of them, shall desire to be included in those cred-

itors named to whom payment is to be made and

such creditor shall present to this trustee, first

party herein, satisfactory proof that he is a bona

fide creditor of said second parties, or either of

them, first party may, with the consent of second

parties, include the claim of said person among
those to be paid in class four above.

Witness the signature of the first party hereto

the day and date first above written.

ALBERT VERHONIC
TIM BUCKLEY
DAVID WARD

In the presence of

E. COKE HILL
CHARLES F. HOXIE
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United States of America,

Territory of Alaska.—ss.

This is to certify that on the 12th day of Novem-

ber, 1917, at Long, Alaska, Albert Verhonic to me
known to be the individual of that name who signed

the foregoing instrument personally appeared be-

fore me and in person acknowledged to me that he

executed the same freely and voluntarily.

Witness my official seal and signature this 12th

day of November, 1917, at Long, Alaska.

[Seal] CHARLES E. HOXIE
Notary Public for Alaska

My commission expires November 10, 1918. [9]

[Title of Court and Cause.]

ANSWER.

Comes now the above named defendant, Albert

Verhonic, and in answer to the Complaint of plain-

tiffs on file herein, states:

1. Denies that there were five hundred (500)

cords of wood, or more than two hundred ninety

(290) cords of wood, as mentioned in paragraph 1

of said complaint;

2. As to the allegations contained in paragraph

5 of said Complaint, this defendant denies the state-

ments therein that the said plaintiff, Bart C. Buck-

ley, was not interested in the copartnership of

Buckley and Ward

;
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3. That as to the allegations contained in para-

graph 9 of said Complaint, this defendant denies

the same, except the last four (4) lines thereof;

4. As to the allegations contained in paragraph

11 of said Complaint, this defendant denies the

same;

5. This defendant denies the allegations con-

tained in paragraph 12 of said Complaint;

6. This defendant denies the allegations con-

tained in paragraph 13 of said Complaint and denies

that said personal property is of an}^ value and

denies that said interests in said association claims

are worth in excess of One Thousand Dollars

($1,000.00) ; [10]

7. This defendant denies the allegations con-

tained in paragraph 14 of said Complaint;

8. This defendant denies the allegations con-

tained in paragraph 15 of said Complaint

;

9. This defendant denies the allegations con-

tained in paragraph 17 of said Complaint;

10. This defendant denies the allegations con-

tained in paragraph 18 of said Complaint

;

11. As to the allegations contained in paragraph

19 of said Complaint, this defendant denies the

same;

As a first affirmative defense to the matters set

forth in plaintiffs' said Complaint, this defendant

alleges

:

1. That neither the plaintiffs, nor their prede-

cessors in interest, nor their ancestors, nor their

grantors, now are or have been possessed or seized
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of the placer mining claims described in said Com-

plaint, or either of them, within ten (10) years

next preceding the commencement of this suit.

As a second affirmative defense to the matters set

forth in plaintiffs' Complaint, this defendant states:

1. That on or about the 31st day of May, 1919,

said trust agreement mentioned in plaintiffs' Com-

plaint and attached thereto as Exhibit ''A" was in

full force and effect and the creditors therein men-

tioned had been paid only a small portion of the

amounts owing to them and said creditors and each P

of them on or before said time, to wit: May 31,

1919, agreed that this defendant, Albert Verhonic, |

might substitute as trustee to carry out said agree-

ment, plaintiffs' Exhibit *'A", the said James Cody;

that as consideration for the substitution of said

James Cody, as mentioned in paragraph 10 of plain-

tiffs' Complaint, the said James Cody entered into

a written agreement with this defendant, [11]

wherein and whereby he agreed to carry out the

terms of said Exhibit ''A", a true copy of which

said written agreement is hereto attached, marked

Exhibit ''A" and by reference made a part hereof;

2. That said James Cody took all necessary steps

pursuant to carrying out the terms of said plain-

tiffs' Exhibit "A" and Exhibit ''A" hereof and

collected and paid certain sums of money pro rata
'

to the creditors mentioned in said Exhibit "A", but

none of said creditors at any time received more

than a small portion of the amounts due them, as

set forth in said Exhibit '^A", and the same is still

in full force and effect and uncompleted;
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3. That the said James Cody departed from the

Territory of Alaska and is residing in the Yukon
Territory and is not within the Territory of Alaska

and cannot be found therein and does not maintain

any residence within the Territory of Alaska and

has no property within the Territory of Alaska

and is not taking any steps to protect the interests

of said beneficiaries mentioned in said Exhibit "A";
4. That the beneficiaries in said trust agreement

of November 12, 1917, are necessary and indis-

pensable parties to this action, they being : Northern

Commercial Company, Pacific Cold Storage Com-

pany, Martin Sickinger, Albert Verhonic, Peter

Johnson, George Gimderson, A. Endres, Mrs. C. W.
Strite, W. Carlson, Whitton and Carlson, Selch and

Walker, Robert Deacon, Carl Nelson, Dr. A. B.

Jones, Emil Hartwich, Joe Stone, Mike Thomas,

Peter Chivilo, Wild Goose Hotel.

As a third affirmative defense to the matters set

forth in plaintiffs ' Complaint, this defendant states

:

1. That the deed mentioned in paragraph 6 of

plaintiffs' Complaint was, as therein stated, duly

recorded in the [12] records of the Nulato Record-

ing District, Territory of Alaska, the district where-

in the claims in said Complaint mentioned are

situated, on the 19th day of November, 1917;

2. That if said deed mentioned in the last pre-

ceding paragraph now constitutes a cloud upon

plaintiffs' title, the same was and has been ever

since November 19, 1917, a cloud upon said title

and this action is not brought within the time lim-
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ited by the laws of Alaska, and the same is a stale

demand not cognizable by a court of equity;

3. That this defendant, Albert Verhonic, has

been compelled to and has employed attorneys to

defendant this suit and has become liable to them

for reasonable attorneys' fees.

WHEREFORE this defendant prays that plain-

tiffs take nothing by their Complaint and that this

defendant have judgment against plaintiffs for the

costs and disbursements in this suit expended, in-

cluding reasonable attorneys' fees to be fixed by

the Court.

HARRY E. PRATT
Attorney for defendant,

Albert Verhonic.

United States of America,

Territory of Alaska.—ss.

HARRY E. PRATT, being first duly sworn, on

oath deposes and says: I am the attorney for the

above named defendant, Albert Verhonic; I have

read the foregoing Answer of said defendant, know

the allegations thereof and the same are true as I

verily believe; the said defendant, Albert Verhonic,

resides and is personally present in the Nulato Re-

cording Precinct, Territory of Alaska, and is not

present at the place where this Answer is to be

verified, to-wit : at Fairbanks, Alaska, and therefore

this verification is made by this affiant.

HARRY E. PRATT
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Subscribed and sworn to before me this 1st day

of October, 1932.

[Seal] LOUIS K. PRATT
Notary Public in and for Alaska.

My commission expires June 25, 1936.

Service, by receipt of a copy hereof, is hereby

acknowledged Oct. 3, 1932.

CHAS. E. TAYLOR
Attorneys for Plaintiffs. [13]

EXHIBIT ''A."

This indenture made at Ruby, Alaska, this 31st

day of May, 1919, by and between Tim Buckley and

David Ward by their Trustee Albert Verhonik,

and James Cody, WITNESSETH:
That whereas on the 12th day of November, 1917,

Tim Buckley and Da\dd Ward as Vendors and

Albert Verhonik as Vendee executed a certain bill

of sale placing in trust certain property to pay and

satisfy certain debts therein set out and listed.

Also on the same day, time and place, Tim Buck-

ley, David Ward and Albert Verhonik, made a cer-

tain memorandum of Agreement covering the said

trust.

Also on the same day, place and time, Tim Buck-
ley and David Ward each deeded in trust to said

Albert Verhonik certain placer mining interests,

situated lying and being on Long Creek a tributary

of Salatna river, in Nulato Precinct, Alaska. Said

deeds both being of record at page 298 of volume 2

of deeds, records of Nulato precinct.
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That said bill of sale, deeds aud agreements were

made to said Albert Verhonik by said Buckley and

Ward for the reason that they were indebted to cer-

tain parties in various sums which at that time and

place thej' were unable to pay. And that said instru-

ments in writing were made and executed for the

sole purpose of securing the payment of certain

debts therein enumerated.

Now therefore for good and sufficient reasons

hereto moving the above named Albert Verhonik

does for himself, and Tim Buckley and David

Ward, transfer to said James Cody, all the property

named in the above mentioned bill of sale, which is

hereto attached and made a part hereof.

All of the ground mentioned in said deeds which

are hereto attached and made a part hereof.

All covenants and agreements contained in the

above mentioned memorandum of agreement which

is hereto attached and made a part hereof.

Also said Albert Verhonik does hereby transfer

to said James Cody the custody of all the property

belonging to said trusteeship under the terms and

conditions of the above mentioned agreement,

Albert Verhonik retiring from the management of

said property and releasing said trust to said Cody,

henceforth said Verhonik shall in no way be con-

sidered as having any interest or voice in the man-

agement of said property, other than having a pro-

rate interest as to his claim against the trusteeship.

James Cody hereby accepts the management of

the said trusteeship of the said property and accepts



Albert Verhonic 21

same under the terms and conditions of the original

agreement, bill of sale and trust deeds which are

hereto attached and made a part hereof, and all

covenants and agreements therein contained which

bound the above mentioned Albert Verhonik shall

henceforth bind said James Cody.

In testimony whereof the parties above named

have hereunto set their hands and seals before wit-

nesses this the 4 day of June, 1919.

ALBERT VERHONIK
JAMES CODY [14]

United States of America,

Territory of Alaska.—ss.

This certifies that on this the 4th day of June,

1919, before me the undersigned U. S. Commis-

sioner, personally appeared Albert Verhonik and

James Cody, both personally known to me and

known to me to be the identical individuals de-

scribed and who executed the foregoing instrument

and they both, each for himself and not one for the

other acknowledged to me that he signed and sealed

the same as his free and voluntary act and deed

for the uses and purposes therein mentioned.

Witness my hand and official seal this the day and

year in this certificate first above written.

[Seal] THOMAS J. DeVANE
U. S. Commissioner. [15]

[Endorsed]: Filed in the District Court, Terri-

tory of Alaska, 4th Div., Oct. 3, 1932. N. H. Castle,

Clerk. By Anne F. Crites, Deputy.
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[Title of Court and Cause.]

ORDEE
This cause having been brought on regularly for

hearing on January 20th, 1933, upon the motion of

the plaintiff for an order transferring this cause

to some other Division of Alaska, for trial;

And the Presiding Judge of this Division having

heretofore announced that he is disqualified to try

the said action.

Now, therefore, by consent of all the parties

hereto, it is ORDERED that this cause be, and the

same is hereby referred to Hon. Lester Gore, Pre-

siding Judge of the Second Division of Alaska,

for further proceedings, and that on account of the

inconvenience to witnesses to attend Court at Nome,

Alaska, That he be requested to come to this Di-

vision to try the said action, and that the manner

of the settlement of the pleadings herein be left

to the discretion of the said trial Judge, as to whe-

ther the same be done by briefs or otherwise.

Dated, Fairbanks, Alaska, January 25, 1933.

E. COKE HILL
District Judge.

[Endorsed]: Filed in the District Court, Terri-

tory of Alaska, 4th Div., Jan 25 1933. N. H. Castle,

Clerk, by E. A. Tonseth, Deputy. Entered in Court

Journal No. 18, Page 611. [16]
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[Title of Court and Cause.]

DEMURRER
Come now the above named plaintiffs, by their at-

torney Charles E. Taylor, and demur to the several

affirmative defenses contained in the separate an-

swer of the defendant Albert Verhonic to the plain-

tiff's complaint, as follows:

Plaintiffs demur to the first affirmative defense

contained in said answer for the reasons,

a. That the same does not contain facts suf-

ficient to constitute a defense to any of the

matters and things alleged in plaintiffs com-

plaint.

b. That the said defendant Albert Verhonic

has failed to connect himself with the subject

matter of this action, as to entitle him to raise

the defense therein set forth.

Plaintiffs demur to the second affirmative defense

contained in the said answer of said Albert Ver-

honic, for the reasons,

a. That the same does not state facts suf-

ficient to constitute a defense to any of the

matters and things alleged in plaintiff's com-

plaint.

b. That the said defendant Albert Verhonic

has failed to connect himself with the subject

matter of this action, as to entitle him to raise

the defense therein set forth.

c. That the claims referred to in paragraphs

1 and 2 of said second affirmative defense, and
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appearing in Exhibit ''A" therein referred to,

are barred by the Statute of Limitations of

Alaska.

d. That the instrument referred to in said

paragraphs 1 and 2 of said second affirmative

defense, and therein described as Plaintiff's

Exhibit ''A" was in effect and in contemplation

of law, a mortgage, and that no action has

been instituted to foreclose the same within a

period of ten years from the date of the exe-

cution thereof, nor within ten years from the

time the same became due, and that such mort-

gage is barred by the statute of limitations of

the Territory of Alaska. That no sale was made

by the Trustee named in said Exhibit ^'A"

within the time specified therein, and that more

than ten years have elapsed since the time when

such sale might have been made, and that the

said instrument is now null and void. [17]

e. That the said Second affirmative answer

and the exhibit thereto attached show that there

was an abandonment of the trust by Albert

Verhonic, and that the same thereupon became

null and void.

f

.

That the attempted transfer of said trust

by the said Verhonic to James Cody was with-

out authority and was and is null and void.

g. That the said affirmative answer shows

on its face that the claims of the creditors for

whose benefit the alleged assignment was made

to the alleged trustee are all barred by the
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Statute of limitations of Alaska, and that said

trustee and his assignee are barred by said

statute from demanding any affirmative relief,

and that the said instruments under which they

claim are also barred by said statute of limi-

tations.

Plaintiffs demur to the Third affirmative defense

contained in said separate answer of said defendant

Verhonic for the reasons,

a. That the same does not state facts suf-

ficient to constitute a defense to any of the

matters and things set forth in plaintife's com-

plaint.

b. That the said defendant Verhonic has

failed to connect hunself with the subject mat-

ter of this action, so as to entitle him to raise

the defense therein set forth.

CHAS. E. TAYLOR
Attorney for plaintiffs.

[Endorsed] : No. 3194. Filed in the Office of the

Clerk of the District Court of the Territory of

Alaska, Second Division at Nome, June 20, 1933.

Thos. D. Jensen, Clerk.

Due service hereof admitted this March 21, 1933.

HARRY E. PRATT,

Attorney for Deft. Verhonic. [18]
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[Title of Court and Cause.]

ORDER SUSTAINING DEMURRER TO THE
FIRST AFFIRMATIVE DEFENSE AND
ORDER OVERRULING DEMURRER TO
THE SECOND AND THIRD AFFIRMA-
TIVE DEFENSES.

In this action it appears that plaintiff Tim

Buckley and one Ward deed all their real prop-

erty and deliver bills of sale of personal property

to defendant Verhonic in trust to pay creditors

named in the agreement, plaintiff's exhibit A, en-

tered into between these parties ; the agreement was

dated November 12, 1917, and was part of the trans-

action whereby the deed and bills of sale were

delivered. It provided that the trustee should rent,

care for, sell or otherwise dispose of the property

described therein and from the money derived there-

from to pay certain costs and expenses, to pay two

claims in fuU, then to pro-rate any balance among

named creditors of Buckley and Ward, and finally

to pay certain named individual creditors of Buck-

ley; the amounts due to these creditors being fully

set forth in the agreement. If any other creditors of

Buckley and Ward, or either of them, desired to be

included in the arrangement, the agreement pro-

vided that they could be so included upon filing

proof of their claims and with consent of Buckley

and Ward. [19]

The real property described in the agreement

could not be sold by the trustee without the con-

sent of Buckley before August 1, 1919.
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The plaintiffs in the action adopt the theory that

the deed and agreement constitute a deed of trust

in the nature of a mortgage. The defendant Ver-

honic answered the complaint of the plaintiff and

sets up three (3) affirmative defenses, to which

defenses the plaintiffs demur.

The first affirmative defense pleads the statute

of limitations in words as follows ''that neither the

jolaintiffs, nor their predecessors in interest, nor

tlieir ancestors, nor their creditors, now are or have

been possessed or seized of the placer mining claims

described in said complaint, or either of them with-

in ten 3^ears next preceding the commencement of

this suit".

The action is one to remove a cloud on the title.

The property described consists of unpatented

mining claims. The action is an equity and is based

on a continuing right. In O'Hara vs. Parker, 39

Pac. 1004 - 1006, the Court quoted Mr. Pomeroy

in Note 1 to Sec. 1399, Voliune 3 of Equity Juris-

prudence as follows: "When the estate or interest

to be protected is equitable, the jurisdiction should

be exercised whether the plaintiff is in or out of

possession for under these circumstances legal rem-

edies are not possible; but, when the estate or in-

terest is legal in nature, the exercise of jurisdiction

depends on adequate legal remedies, thus, for ex-

ample, a plaintiff out of possession, holding the legal

title, will be left to his remedy by ejectment. * * *

where, on the other hand, a party out of possession

has an equitable title, or where he holds legal title



28 Tim Buckley et al. vs.

under circumstances that the law cannot furnish

him full and complete relief, his resort to equity

to have a cloud removed, ought not to be ques-

tioned."

That doctrine is generally accepted, and being

accepted, under the authority of Meier vs. Kelley,

29 Pac. 265, the statute of limitations is not a de-

fense. The suit is never barred while the adverse

claim of interest exists. The plaintiffs have a con-

tinuing right to the aid of the court of equity to

ascertain and [20] determine the nature of such

claim and its effect upon their title and a suit by

them for such purpose cannot be barred by the

statutes of limitations.

The plaintiffs' demurrer to the first affirmative

defense is, therefore, sustained.

The second affirmative defense alleges in effect

that the creditors mentioned in the trust agreement

had been paid only a small portion of the amounts

owing to them on May 31, 1919, and on that date

they agreed with the defendant Verhonic that one

James Cody might be substituted as trustee; that

James Cody entered into the trust and paid certain

sums of money to the creditors mentioned but that

none of said creditors have received more than a

small portion of the amounts due them; that Cody

departed from the Territory of Alaska and is not

taking any steps in the interests of the benefici-

aries and that beneficiaries are necessary and in-

dispensable parties to the action, their names hav-

ing been set forth.
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While a trustee may resign, he has no authority

to appoint his successor; he is the agent or trustee

for both debtor and creditor, the agreement setting

forth that the trustee must render an accounting

to the grantors in the deed. Both debtor and cred-

itor repose a personal confidence in the trustee

and have the right to expect him to be absolutely

iinpartial between them. This relationship is such

that a trustee is prohibited from delegating his

power of authority to any other person. (See 41 CJ,

605 and notes; 41 CJ, 285) The trustee having no

right to delegate his authority to any other person,

he had no right to substitute Cody as the trustee.

From the pleadings it appears that Verhonic is

still in possession of the property and not Cody.

Paragraph 18 of the complaint alleges: '* Defendant

Verhonic is claiming or asserting that he is the

owner of all the interests in the mining claims de-

scribed in the deed from plaintiff, Tim Buckley, to

said Verhonic, hereinabove referred to and that

he is attempting to sell or otherwise dispose thereof

* * *." [21]

Verhonic having been made a defendant and hav-

ing answered, the plaintiff is not required to bring

in the beneficiaries as necessary and indispensable

parties. The claims of the beneficiaries are all set

forth in the agreement, the amounts due each being

particularly mentioned. An accounting between the

trustee and the beneficiaries is not necessary. (Mi-

tau vs. Roddan, 84 Pac. 145). It was necessary that

beneficiaries be made parties when such beneficiaries

are bond holders and the action is one to declare the
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bonds invalid, but in such cases the trustee has no

particular duty to perform. In the present case the

trustee has similar duties to those of the trustee

in the case of Kerrison vs. Steward, 93 U. S. R.

155. The present trustee was to rent, sell or other-

wise dispose of the property mentioned and to pay

claims in the order described in the agreement. He
had complete charge of the property and he did

represent the trust and its property. He appears

in this present action to defend, and although the
|j

beneficiaries may under proper circumstances in-

tervene and ask to be made parties, the plaintiff

need not go after them except under the direction

of the court, and as Verhonic is contesting the de-
|

mands of the plaintiff, the beneficiaries need not be

made parties.

The gist of the second affirmative defense is that

the creditors have not been paid in full and the

demands of the plaintiff are for the rescinding

and cancellation of the deed and the bill of sale

thereby removing the cloud from the title. As stated

before, the plaintiff adopted the theory that the

transaction comprises a deed of trust in the nature

of a mortgage and under this action he prays, in

effect, that the mortgage be cancelled and held for

naught. In such an action a defendant can properly

set up a defense that the debt secured by the mort-

gage has not been paid. The defendant, Verhonic,

as trustee is the mortgagee in possession, which

possession was gained in a lawful manner. The rule

is stated in Cook vs. Cooper, 22 Pac. 945: ''That
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while a mortgagee is not permitted to maintain a

possessory action to recover the mortgaged prem-

ises by reason of the default of the mortgagor, still,

if he can make a peaceable entry upon the mort-

gaged premises after condition broken, he may do

so, and ma}^ maintain such possession against the

mortgagor [22] and every person claiming under

him subsequent to the mortgage, subject to be de-

feated only by the payment of his debt. This view

of the law in no manner interferes with the just

rights of the mortgagor, and at the same time does

not sacrifice the interest of the mortgagee to the

merest technicalities of the law, which have some-

times been permitted to prevail and the mortgagee

turned out of possession stripped both of the prop-

erty and his mortgage debt as well."

In ''Jones on Mortgages, Vol. 1, Sixth Edition"

Section 715, he sets forth ''That a mortgagee can-

not be divested of possession until payment. Even
where a mortgagor cannot be divested of his pos-

session without a foreclosure and sale, if the mort-

gagee, or anyone standing in his place, has with

the assent of the mortgagor obtained possession,

neither the latter, nor anyone claiming under him,

can by an action of ejectment or otherwise recover

possession until the debt is paid. * * * (citing cases

from Arizona, California, Illinois, Minnesota, New
Jersey, New York, Oregon, Pennsylvania, Texas

and Wisconsin).

It is true that the claims of the beneficiaries are

barred by the statutes of limitations and no suit
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could be instituted upon them. A like situation

arose in the case of Booth vs. Hoskins, 17 Pac. 225.

In that case the plaintiffs owing defendant a mort-

gage debt brought action against the latter to

quiet title to the property subject to such charge;

defendant's cause of action to recover his money

being barred by statute. The Court said: ''The

whole case shows that Booth justly owed the de-

fendant all the money claimed by him. * * * Common
honesty requires a debtor to pay a just debt, if he

is able to do so, and the courts, when called upon,

always enforce such payments if they can. The

fact that a debt is barred by the statutes of limita-

tions in no way releases the debtor from his moral

obligation to pay it. Moreover one of the maxims

which courts of equity should always act upon is, as

suggested by the court below, that he who seeks

equity must do equity. * * * " [23]

Allegations of non-payment of the debt secured

by mortgage may be considered by a court of equity

as a defense in a suit to quiet title or remove the

cloud created by the mortgage. I construe the alle-

gation in the second affirmative defense, relative

to Cody's action in the premises, as an allegation

that, after some payment had been made by Ver-

honic to the beneficiaries, other payment had been

made to them by Cody but such payments were not

sufficient to pay the claims of the beneficiaries in

full. It is conceded that the agreement between Ver-

honic and Cody is of no force or effect. Setting

forth the names of the beneficiaries is not a neces-
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sary allegation but such allegation does no harm,

therefore, the demurrer to the Second Affirmative

Defense is overruled.

It must be remembered that there is considerable

difference between the present action and the action

entitled ''Bart C. Buckley vs. Verhonic and Cody,

No. 3357", for in that case the relief demanded is

for the correction of a deed, v^hile in the present

case the relief demanded is, in effect, the cancella-

tion of a mortgage.

In defendants' Third Affirmative Defense he

pleads laches on the part of the plaintiff and that

the demand is a stale demand. Such a defense is

bai?ed on the maxim that equity aids the vigilant

and not those that slumber on their rights.

The demurrer to the third affirmative defense,

therefore, is overruled.

Defendant is allowed twenty (20) days within

which he may file an amended answer if he so de-

sires.

Dated at Nome, Alaska, this 10th day of July,

1933.

LESTER O. GORE
District Judge.

[Endorsed] : Filed in the Office of the Clerk of

the District Court for the Territory of Alaska, Sec-

ond Judicial Division at Nome July 10 1933. Thos.

D. Jensen, Clerk. Rec. O. & J., Vol. 13, Page 85. [24]
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[Title of Cause.]

ORDER TRANSFERRING CAUSE TO
FOURTH DIVISION FROM THE SEC-
OND DIVISION.

This cause having heretofore and on January 24,

1933, been transferred to the Second Division for

further proceedings with the request that, on ac-

count of the inconvenience to witnesses to attend

Court at Nome, the Honorable Lester O. Gore, pre-

siding Judge of the Second Division, come to Fair-

banks to try this action, and said cause being now

ready for trial,

IT IS ORDERED that the above entitled cause

be, and it is hereby, transferred to the Fourth Di-

vision at Fairbanks for trial.

Jan 15 1934. Entered in Court Journal No. 19,

Page 1. [25]

[Title of Court and Cause.]

REPLY.

Come now the above named plaintiffs and for a

reply to the Second affirmative defense contained

in the answer of the defendant Albert Verhonic,

they admit, deny and allege as follows:

1. The}^ have no knowledge or information

of the matters and things alleged in paragraph

1 thereof, sufficient to form a belief, and there-

fore deny each and CA^ery allegation contained

therein.
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2. That they deny each and every allegation

contained in paragraph 2 thereof;

3. That they deny each and every allegation

contained in paragraph 4 thereof.

And for a further and affirmative reply thereto,

these plaintiffs allege:

1. That no power or authority whatsoever

was given or expressed in the Trust agreement

referred to as Plaintiff's Exhibit **A", nor in

any other instrument in connection therewith,

for the substitution of the said James Cody as

Trustee therein, nor was any consent for such

substitution ever obtained from or given by the

said Tim Buckley or David Ward, or either of

them, and that the said transfer from the said

Albert Verhonic to James Cody mentioned in

said answer, was and is null and void.

Replying further to said affirmative defense, and

as a second affirmative reply thereto, these plaintilfs

allege

:

1. That the said Albert Verhonic has not

made any accounting of his said trust [26] to

these plaintiffs or either of them, and that

these plaintiffs have no knowledge or infor-

mation as to the amount due or owing, if any,

from the said Tim Bucklej'^ and David AVard to

the creditors mentioned in their trust agree-

ment referred to as Exhibit *'A" in plaintiffs'

complaint, and that for more than ten years

last past the said defendant Albert Verhonic
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has failed to exercise or perform any of the

duties imposed upon him by and under the

terms of the said trust deed.

2. That part of the property included in

said Trust agreement, and in the deed of trust

given thereunder, to wit: The ISTovikaket Asso-

ciation placer mining claim, is a valuable mining

claim, and for several years immediately last

past has been and is now being worked and

operated as a mine by some of the other owners
|

or lessees thereof at a profit; That if the said

Verhonic as such Trustee had collected the

royalties from such work and operations, due

to the interests in said claim conveyed to him

by the said Tim Buckley, in trust as aforesaid,

the said indebtedness of the said Tim Buckley

and David Ward as set forth in said Trust

agreement, would have been fully paid off, sat-

isfied and discharged.

3. That other property conveyed by the said

Tim Buckley and David Ward to the said

Albert Verhonic consisted of other valuable min-

ing claims, and that no attempt was ever made

by the said Verhonic to sell or dispose of the

same, or to apply the same toward the payment U

of the said indebtedness of the said Tim Buck-
'

ley and the said David Ward.

4. That a large quantity of mining machinery ^

and equipment together with five hundred cords

of wood, more or less, was also conveyed to the

said Verhonic bv the said Tim Buckley and
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David Ward, in trust, to be applied to the satis-

faction and payment of the said indebtedness,

but that the said Verhonic failed to sell or dis-

pose of the interests of the said Tim Buckley

or David Ward therein, or to apply the same

to the satisfaction of such indebtedness, and

allowed the said machinery to become neglected

and uncared for, and a large part thereof to be

taken and carried away, and that the same is

now missing and unaccounted for. [27]

5. That had the said Albert Verhonic cared

for and looked after the said property as in

said agreement provided, the said indebtedness

and the whole thereof would have been fully

paid off, satisfied and discharged and the said

mining claims would have been free and clear

of and from said trust.

Replying to the Third Affirmative defense con-

tained in the said answer of the said Albert Ver-

honic, these plaintiffs allege:

1. That they admit the allegations of para-

graph 1 thereof

;

2. That they deny each and every allegation

contained in paragraphs 2 and 3 thereof.

And for an affirmative reply thereto, these plain-

tiffs allege:

1. That ever since the year 1923, the said

Tim Buckley has been out of the Territory of

Alaska and is not now a resident therein.

2. That ever since the month of November,

1917, and up to the time of the commencement
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of this action, the said Bart Buckley has

worked at prospecting and has resided for the

most part in the hills and remote from any

town or business center, and remote from the

office of the Recorder for Ruby Precinct. That

he was not aware of the recording of the said

Trust deed from Tim Buckley to Albert Ver-

honic ; That there was no attorney to whom he

could go for legal advice or assistance had he

so desired; That he did not know of the legal

effect of his neglect to take prompt action to

protect his interests or the interests of the said

Tim Buckley in the premises, and that even

had he desired so to do, the said Bart Buckley

was at all times up to the commencement of

this action, financially unable to do so.

Wherefore having replied to the answer of the

said defendant Albert Verhonic, these plaintiffs

pray judgment as originally prayed for in their

complaint, and that the said defendant account to

these plaintiffs for the amounts obtained by him

from said property.

CHAS. E. TAYLOR
Attorney for Plaintiffs.

[Endorsed]: Filed in the District Court, Terri-

tory of Alaska, 4th Div., Jan. 15, 1934. N. H.

Castle, Clerk. [28]
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United States of America,

Territory of Alaska,

Fourth Division.—ss.

Bart Buckley, being first duly sworn on oath,

deposes and says: I am one of the plaintiffs in the

above entitled action: That I have read the fore-

going reply and know the contents thereof and that

the same is true as I verily believe.

BART BUCKLEY
Subscribed and sworn to before me this 12th day

of January, 1934.

[Seal] CHAS. E. TAYLOR
Notary Public in and for Alaska.

My Commission expires July 6, 1934.

Due service hereof admitted this 13th of Jan.,

1934.

HARRY E. PRATT,
Attorney for deft. Verhonic. [29]

[Title of Court and Cause.]

OPINION

CHAS. E. TAYLOR of Fairbanks, Alaska, for

Plaintiffs

;

HARRY E. PRATT, of Fairbanks, Alaska, for

Defendant Verhonic.

The plaintiffs allege that, prior to November 12,

1917, they were the owners in common of an undi-

vided 7/16 interest in the Buckeye Association



40 Tim Buckley et al. vs.

Claim and an undivided % interest in the Novikaket

Association claim, placer mining claims situate on

Long Creek in the Nulato Mining and Recording

Precinct, Territory of Alaska, and were co-owners

in certain mining machinery and equipment and

500 cords of wood situated on Long Creek.

That Tim Buckley and David Ward were co-

partners engaged in mining on Long Creek and that

the co-partnership became indebted to certain credi-

tors in the sum of $9,000.00.

That Tim Buckley and David Ward on Novem-

ber 12, 1917, made an assignment to defendant,

Verhonic, at the request of and for the benefit of

their creditors; that Bart C. Buckley was not a

member of the co-partnership and did not join in,

the assignment. That the assignment included the

interest owned by these plaintiffs in the mining

ground mentioned above and the mining machinery,

equipment and wood belonging to the plaintiffs.

That the deed wherein Tim Buckley attempted to

convey said described property was duly recorded

on November 19, 1917, although the bill of sale of

the personal property was not recorded. [30]

That at the time the deed and bill of sale were

executed and delivered to Verhonic an agreement

was entered into by Verhonic, as First Party, and

Tim Buckley and David Ward as Second Parties,

in which Verhonic agreed to act as Trustee for the

creditors, lease or sell the property and if any bal-

ance remained after the payment of expenses and

debts, the balance should be delivered by Verhonic
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to Tim Buckley and David Ward. Verhonic was

required to make proper accounting.

Thereafter Verhonic entered into possession of

the properties, disposed of some at grossly inade-

quate prices and realized royalties from leases but

never gave any account of his doings in the

premises.

That on the 1st day of June, 1919, Verhonic, with-

out the consent of plaintiffs, transferred the prop-

erties to James Cody who agreed with Verhonic to

act as trustee and administer the trust estate; that

Verhonic repudiated said trust at said time and

has neglected to care for the property or comply

with the terms of his agreement.

Plaintiffs claim that the personal property was of

the value of $7,500.00 and the mining property was

of the value of $20,000.00 ; that the purported deed

from Tim Buckley to Verhonic constitutes a cloud

on plaintiffs' title to the real property and that

the bill of sale creates a cloud on the personal prop-

erty; that on the date of said deed and bill of sale

plaintiff Bart Buckley owned an undivided % in-

terest in the property attempted to be conveyed

by Tim Buckley to Verhonic; that the plaintiffs

are the owners in fee simply of an undivided 7/16

interest in the Buckeye association and an undivided

% interest in the Novikaket association and sole

owners of personal property described in the com-

plaint.

The plaintiffs demand that the alleged deed and

bill of sale dated November 12, 1917, be surrendered.
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cancelled and rendered as naught; that the Court

decree that Verhonic has abandoned his trust and

that no right or title was acquired hy James Cody;

[31] that defendants be restrained from selling or

disposing of any of the described property belong-

ing to defendants ; for a decree removing the cloud

from plaintiffs' title, and for such other relief as

shall seem meet.

The defendant, Verhonic, in his answer denied the

material allegations of the complaint and alleged

that the personal property was without value and

the value of the real property was not in excess of

$1,000.00, and by way of affirmative defense alleged

that on May 31, 1919. while the said trust agTeement

was in force and effect, the creditors having been

paid but a small portion of their claims, the credi-

tors agreed with Verhonic that he might substitute

James Cody as trustee and the said Cody thereupon

entered into a written agreement with Verhonic

to comply with the terms of the trust agreement;

that said Cody did collect and properly pay out

some money belonging to the trust estate but that

the creditors have received but a small portion of

their debts and that the trust agreement is still in

force and effect ; that Cody has departed from Terri-

tory. That the deed of November 12, 1917, was

duly recorded on November 19, 1917; that the

demand of plaintiffs is stale.

The plaintiffs reply denying the affirmative de-

fenses and as an affirmative reply allege that they

gave no consent to the substitution of Cody as
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trustee and made no agreement permitting such

substitution.

That no accounting has been made by Verhonic

and that Verhonic failed to carry out his trust ; that

I

if he had done so, the indebtedness due creditors

. would have been paid; that through Verhonic 's neg-

lect the personal property had been dissipated.

That Bart Buckley did not know the legal effect of

his failure to earlier pursue his demands and that

he was unable to employ counsel—both because of

financial inability and because there were no attor-

neys near to whom he could go for legal advice.

[32]

In addition to the original prayer, the plaintiffs

pray for an accounting to be made by Verhonic.

To show title in himself, on the trial of this cause,

Bart Buckley testified in effect that Tim Buckley

and another man were co-partners engaged in

mining on Long Creek and on the claims heretofore

mentioned; that Tim Buckley bought out his part-

ner for $1,000.00 cash and assumed liabilities to

the amount of $9,000.00 ; he then formed a partner-

ship with his brothers Bart, plaintiff herein, and

J

Con, who assumed the $9,000.00 obligation ; that this

partnership worked the upper one-thousand feet of

the Novikaket association successfully and as a re-

sult the mining equipment was paid for, the obliga-

tions and expenses were paid and a balance of

$3,200.00 in cash remained at the end of the mining

season; that thereupon Tim Buckley used the cash

to purchase interests in the association mining

claims described. The interest of Con Bucklev is
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not in question and it appears that he took his

profits, departed from the Territorj^, and made his

home elsewhere. As a result of the use by partner

Tim Buckley of the $3,200.00 to purchase interests

in the association claims during the time in which

Tim Buckley and Bart Buckley were partners Bart

Buckley now claims an undivided % interest in 1/4

of the Novikaket Association, an undivided % inter-

est in 7/16 of the Buckeye Association and i/A in-

terest in the personal property described in the

complaint as all of these interests were purchased

out of partnership funds, although the title to the

real property was taken in the name of Tim

Buckley.

Bart Buckley then testified in effect that during

the following mining season he and Tim Buckley

entered into partnership to work Novikaket ground

and that he, Bart Buckley, was in charge of the

mining operations; that these operations were not

successful but in fact w^ere disastrous. The venture

was a complete failure and Tim blamed Bart for the

unsuccessful season. It appears from Bart's testi-

mony that Tim grew quite angry because of Bart's

mismanagement of the mining operations and that

Bart was afraid of [33] bodily violence being done

to him by Tim and to protect himself and save

himself from harm, he was forced to conciliate Tim.

He did this by agreeing to turn over his interests

in the property to Tim and by agreeing to work

for Tim until Tim had been paid his losses. On

August 20, 191e5, Bart received a deed for a 1/1 6th



Albert Verhonic 45

interest in the Novikaket Association claim and this

interest he deeded to Tim on July 20, 1917, to-

gether with 1/2 of 7/16ths interest in the Buckeye

Association and his interest in the personal prop-

erty described in the complaint, all as he agreed to

do, the consideration being the sum of $100.00. Tim

having formed a partnership with one David Ward
in 1917 worked the lower one-thousand feet of the

Novikaket. To carry out his agreement Bart

worked on the lower one thousand feet of the No-

vikaket for Tim without wages but after a short

period of work Tim fired Bart and refused to permit

Bart to work for him or the partnership of Buckley

and Ward. Then the firm of Tim Buckley and

David Ward got into difficulties. Suit was insti-

tuted against Tim Buckley, David Ward and Bart

Buckley, as partners, and an attachment was made.

So that no creditor would be preferred over any

other, the creditors called a meeting and as a result

of this meeting Judge E. Coke Hill, then practising

law at Ruby, Alaska, prepared the deed, bill of sale

and trust agreement mentioned in the complaint

whereby Verhonic secured title to the property in

dispute as trustee.

Bart Buckley further testified that he, Tim and

Con as partners completed the work on the upper

one thousand feet of the Novikaket in March 1915.

If that is so, during 1915 they would have received

the returns from the gold recovered by them. The

partnership profits claimed to have been used by

Tim to purchase the interests in the Association
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claims would have been used in 1915 and the in-

terests deeded to Tim in 1915. However, the deeds

admitted in evidence in this cause show that Tim
received his title during 1914—the deed from N. P.

Johnson to Tim Buckley dated July 17, 1914, and

the deed from Charles Fornander to Tim Buckley

dated June 20, 1914. The only deed received by

Tim Buckley during 1915 was for a l/16th interest.

The deed from Fornander to Tim Buckley [34] was

recorded in June 1914. The deed from Johnson

was not recorded until June 1915. It may be that

Johnson was not paid until Jime 1915 and the deed

held in escrow until payment was made but there

is no testimony to that effect and I cannot presume

such was the case; I can only deduce from the tes-

timony that the deed from Johnson was made,

executed and delivered as shown on its face, to-wit:

July 17, 1914. The alleged partnership profits not

being in existence until 1915, Tim Buckley could

not have purchased the interests standing in his

name out of partnership funds in 1914.

Bart Buckley claims he had nothing to do with

the partnership of Buckley and Ward and that his

property should not have been attached. He further

claims that in the original draft of the instruments

his name was inserted and he made complaint to

Judge Hill whereupon other instruments were

drawn in which his name was omitted. He claims

he never saw the deed from Tim Buckley and Ward
to Verhonic but heard about it a month after it was

executed. Verhonic claims that Bart Bucklev was
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at the creditors' meeting and at that meeting Bart

Buckley stated to those assembled that he had no

interest in the mining claims or personal property.

Judge Hill testified that Tim Buckley advised him,

and he believed that this conversation was in the

presence of Bart Buckley, that Bart Buckley owned

the groceries and some of the wood but had no

interest in the mining property. I might add that

it appears from the testimony that the wood de-

scribed in the instruments prepared by Judge Hill

was not all of the wood on the claims and it appears

to me that some of the wood was omitted from trans-

fer intentionally. It further appears that Bart

Buckle}^ did use or dispose of some of the wood on

the Novikaket for his own personal benefit.

The evidence produced shows that there is no

record title in Bart Buckley to any part of the

ground or personal property. He relies upon the

title which Tim Buckley had at the [35] time of the

transfer to Verhonic claiming a i/o interest in tlie

property which stood in Tim Buckley's name. He
bases his right on the proposition that the property

was purchased by Tim Buckley with partnership

funds. The only title which Bart Buckley had at

any time was for a l/16th interest which he

secured from Johnson on August 20, 1915, which in-

terest he transferred to Tim Buckley prior to

November 12, 1917, to-wit: on July 20, 1917, and

this deed was recorded on July 22, 1917. Bart

Buckley must establish, therefore, that he owned
a 1/2 interest in Tim's property as a result of a
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trust, which trust attached to the property and

followed it into Verhonic's hands. To escape the

effect of the deed of July 20, 1917, Bart Buckley

claims that no part of his interest in the Novikaket

was described therein except the l/16th interest and

that the deed was secured from him by force put

upon him by Tim ; that he never knew Tim Buckley

had recorded the deed; that he was afraid of being

murdered. He gives the time of the execution of

this deed as 4:00 p. m. ; that he expected to receive

$100.00 cash but none of the consideration had been

paid. When questioned by the Court Bart Buckley

finally testified in effect that Tim Buckley either

owed him $100.00 or owed him the return of the

property deeded and, not receiving the money, Bart

believed he was entitled to the return of the

property.

The facts and circumstances of this action oc-

curred many years ago and memory proves faulty.

It can hardly be expected that witnesses can re-

member details during a period of sixteen years.

For that reason all possible evidence should be pre-

sented to the court. Tim Buckley was one of the

chief actors in this matter and while his absence

from the trial is explained, no explanation is given

why his deposition was not taken and presented

at the trial. The court cannot tell Avhether or not

Tim Buckley would corroborate Bart Buckley.

It appears to me that Bart Buckley and Tim

Buckley did have difficulty resulting from their

partnership operations and bad feeling existed be-
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tween them. Prior to the deed of July 20, 1917,

to-wit; on July 1, 1917, Tim Buckley and Bart [36]

Buckley set out their respective interests in writ-

ing, which writing, however, was neither witnessed

nor acknowledged, nor was it of record on July 20,

1917. The onl}^ conclusion that I can draw is that

on July 20, 1917, the bad feeling existing between

Tim and Bart, culminated in Bart's turning over

to Tim all of his interest in the mining claims and

personal property. There was no necessity to de-

scribe any interest in the Novikaket other than the

l/16th interest as this was the only interest which

stood in Bart Buckley's name and of record. From
Bart Buckley's own testimony he expected to be

paid the consideration mentioned in the deed of

July 20, 1917. Had this been paid, Bart Buckley

would have been satisfied. The deed of July 20,

1917, is properly signed, witnessed and acknowl-

edged.

When the property claimed by Bart Buckley was

attached in the action entitled Emile Morvan vs.

Tim Buckley, Bart Buckley and David Ward, a

co-partnership, doing business as Ward & Buckley

and filed in the District Court for the District of

Alaska, 4th Division, Bart Buckley made no effort

to have his property released from the attachment.

The testimon}' further shows that Verhonic, as

trustee, had collected $2,300.00 as royalties from

the property. Bart Buckley testified that he neither

received any part of that sum nor did he make any

demand for any part of it. These royalties were
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received during the 1918 season. If Bart Buckley

in good faith actually believed that he was the owner

of an interest in the Novikaket Association, his

failure to demand his part of the royalties is un-

explained and such failure to demand must be given

weight when ascertaining whether or not Bart

Buckley did have an interest in the mining property.

One asserting a trust must establish it by full,

clear and satisfactory evidence and in this case I

cannot say that Bart Buckley has produced that de-

gree of proof. Had Bart Buckley been able to

establish a trust in his favor, such trust would have

been extinguished by his deed of July 20, 1917.

This applies both to the real and personal propertv.

[37]

The testimony shows that Bart Buckley did have

certain cord wood in his own right but I am not

convinced that any of that wood was taken by

Verhonic. Buckley, himself, testified that he had

used cord wood title to which he claimed.

Finding that on November 12, 1917, Bart Buckley

had no interest in the real or personal property

which are the subjects of this action, I conclude that

the prayer to cancel the deed and bill of sale, both

dated November 12, 1917, must be denied.

Further I conclude that the demand is stale.

Approximately twelve years elapsed since the deeds

in question were executed and delivered to Verhonic

before plaintiffs instituted this action. I find from

the evidence that Bart Buckley and Tim Buckley
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either led the creditors, the Trustee and Judge Hill

to believe, or permitted them to believe, that Bart

Buckley had no interest in the property trans-

ferred. Nothing was done by Bart when he was

named a partner with Tim Buckley and David

Ward ; nothing was done by him when the royalties

were collected and paid over to the creditors. The

deed to Verhonic was placed of record but Bart

Buckley did nothing about it. Nothing was done

by him when the wood was sold. He permitted

Verhonic to deal with all the property as Verhonic

chose. All of this had a certain effect in that the

suit instituted by Morvan was not prosecuted. Cord

wood attached and belonging to Bart was not in-

cluded in the bill of sale but was left out of it and

Bart could dispose of it as he saw fit and for his

own benefit. The creditors being led to believe that

Bart was not interested in the property mentioned

did not pursue the action, which had been com-

menced against Bart, Tim and Ward as co-partners.

Such a co-partnership was alleged in the Morvan

complaint. The creditors gave up their opportimity

to prove a co-partnership as alleged and to have

execution issued against property owned by Bart,

if any. To that extent, at least, they suffered dam-

age. The statute of limitations having run against

the creditors' claim, they are not now in a position

to bring suit, establish the partnership and attach

property of Bart Buckley. Furthermore, [38] de-

fendant was unable to establish by other witnesses

just what was said and done bv Bart Bucklev at
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the creditors' meetings. Judge Hill was a distin-

interested witness but he was unable to testify fully

as to what occurred nearly seventeen years ago.

Therefore, to my mind the condition of the other

party did change by reason of the laches of Bart

Buckley. He attempts to excuse his failure to act by

stating that he had neither the financial ability to

employ a lawyer nor was any lawyer available.

I cannot accept the excuse. During the period of

his inactivity the bar at Fairbanks, in the same

Division as Ruby, was well known throughout all of

Alaska. Buckley was a resident of the Fourth

Division and he must have known of the lawyers

practicing in Fairbanks. Mail service between Fair-

banks and Ruby was regular but Buckley made

no attempt to correspond with any of the attorneys

in Fairbanks. The fee required to file a complaint

is a small matter, which amount Buckley must have

had during his period of inactivity, but he produced

no evidence of any attempt to secure the services of

a lawyer.

As stated in the above facts, Verhonic deeded the

property in question to James Cody who was to act

and who agreed to act as trustee. Verhonic 's action

must be condemned. The estate had property with

which Verhonic could have paid for the services

of an attorney. He could have readily secured the

advice of an attorney relative to such a transfer.

He failed to do that, or if he did, he failed to follow

advice and made the transfer in question. While

the deed to Cody has never been recorded, never-
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theless, it was executed by Verhonic and delivered,

and the prayer of the plaintiffs that this deed be

held for naught and that no right, title or interest

in or to said property is granted.

Plaintiffs further pray that the court find that

Verhonic has abandoned his trust and for a decree

restraining Verhonic and Cody, and each of them,

from attempting to sell or otherwise dispose of the

property described in the complaint.

I find that James Cody is without right or in-

terest in the property and I conclude that he should

be restrained from selling or otherwise disposing

of any of said property. [39]

But as to Verhonic a different situation exists.

Prom the evidence it appears that Verhonic has

given an option on the property to Irving Reed. In

my opinion Verhonic has not been an ideal trustee.

Although he has funds on hand which could be used

to preserve the personal property, he has been neg-

ligent in his duties and has not given the personal

property the attention and care which it should

have received. He has made little or no effort to

sell either the mining property or the personal prop-

erty or to secure any return from them. But the

removal of Verhonic from the trusteeship at this

time will not be beneficial to the estate. As trustee,

Verhonic has entered into the option to purchase

by Reed and the sale price is reasonable. Verhonic 's

honesty is not questioned; his book of account ap-

pears to be in order. In all probability Reed will

either exercise his option or relinquish it during
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the coming season. If the option is exercised, Ver-

honic can then close the estate without delay and

complete his trust. His inattention to the trust

can be considered when allowance is made to him

for compensation as trustee.

I, therefore, deny the prayer for a restraining

order restraining Verhonic from selling or disposing

of the said property. To find that Verhonic had

abandoned his trust would be to throw confusion

about the present option to Reed. It is better that

the sale be made, if possible, and the proceeds dis-

tributed at the earliest possible date.

To benefit Tim Buckley by cancelling the deed

and bill of sale dated N'ovember 12, 1917, would

leave the creditors without recourse. Tim Buckley

does not show to the Court any equitable reason

why the deed and bill of sale should be cancelled

except to allege that nothing has been done by Ver-

honic to carry out the terms of the trust. He does

not produce any evidence to prove that he has been

injured in any way. In fact, he neither appears as

a witness nor produces his deposition to be read

in evidence. The deed and bill of sale are of his

own making and are designed to protect his credi-

tors from loss. To cancel the deed and bill of sale

at this time would return the property to Tim

Buckley free and clear of his [40] obligations as his

creditors are not now in a position to put their

claims to judgment.

He who seeks equity nnist do equity. The credi-

tors have not been paid and plaintiff should be
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denied affirmative relief until the money justly due

the creditors is paid. (Booth v. Hoskins, 17 Pac.

225). If Reed's option is exercised, there will be

sufficient money to pay the creditors and a balance

to be paid to Tim Buckley.

True the trustee acts for the creditors but he

also acts for Buckley. Had Buckley been injured

in any way through this long delay, he might justly

complain but failing to show injury or damage it

would be inequitable to take from the creditors their

only remedy. True the long delay has permitted

interest to run but that can be equitably propor-

tioned at the time of the closing of the estate.

Plaintiffs in their reply demand an accounting,

while no such demand was made in the prayer of

the original complaint. A court of equity has power

in an action of this nature to order the trustee to

account. The estate came into being in 1917. Plain-

tiff Tim Buckley certainly has a right to know what

has been done in the administration of the estate

and it is ordered that defendant Verhonic prepare

an account of his administration. The account shall

be full and complete up to present date and a true

and correct copy shall be delivered by Verhonic

to plaintiff, his attorney or agent.

Although plaintiff has not recovered on all his

demands, I allow him his costs. Tim Buckley cer-

tainly had complaint to make when Verhonic deeded

the trust estate to Cody, and I find that Verhonic

did so deed the trust estate and conclude that such

deed from Verhonic to Cody should be set aside,

cancelled—^held for naught. [41]
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Let findings of fact and conclusions of law be

prepared in accordance with this opinion.

Dated at Nome, Alaska, this 19th day of April,

1934.

LESTER O. GORE
District Judge.

[Endorsed] : Filed in the District Court, Terri-

tory of Alaska, 4th Div., Apr. 23, 1934. N. H.

Castle, Clerk. [42]

[Title of Court and Cause.]

FINDINGS OF FACT AND CONCLUSIONS
OF LAW.

Be it remembered that this cause came on regu-

larl}^ for trial in the above entitled Court before the

Honorable Lester O. Gore, District Judge, on the

16th day of January, 1934, and on said day and the

17th and 18th of January, 1934, evidence was pro-

duced by both parties, arguments of counsel made,

and the cause taken under advisement, and there-

after and upon the 19th day of April, 1934, a written

opinion was filed herein.

Now therefore, pursuant to said written opinion

and from said evidence the Court finds as follows,

to-wit

:

1.

That upon the 12th day of November, 1917, plain-

tiff Tim Buckley duly executed a deed in favor of

Albert Verhonic, one of the defendants, wherein

and whereby there was conveyed to said Albert

Verhonic a Seven-Sixteenths (7/16) interest in the
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Buckeye Association placer mining claim and an

undivided One-Fourth (14) interest in the Novi-

kaket Association placer mining claim on Long

Creek in the Nulato Mining and Recording Dis-

trict, Territory of Alaska, which deed was duly

recorded upon the 19th day of November, 1917,

in Volume II of the Records of said recording dis-

trict on page 298, and which deed was admitted

in evidence on the trial of this cause as plaintiffs'

Exhibit No. 4.[43]

2.

That upon the 12th day of November, 1917, plain-

tiff Tim Buckley and one David Ward also exe-

cuted in favor of the defendant Albert Verhonic a

bill of sale wherein and whereby there was trans-

ferred to the said Albert Verhonic about Five Hun-

dred (500) cords of wood and certain mining ma-

chinery, equipment, and personal property therein

described and also set forth in plaintiffs' Com-

plaint herein, said bill of sale having been received

in evidence on the trial of this cause and marked

plaintiffs' Exhibit No. 3.

3.

That at the time of the execution of the afore-

said deed, the maker thereof, to-wit, Tim Buckley,

was the owner, legally and equitably, of the property

therein conveyed, and the plaintiff Bart C. Buckley

was not the owner of any interest, legal or equit-

able, in any of said property conveyed by said deed.

At the time of the execution of the above mention-
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ed bill of sale, the makers thereof were the owners,

legally and equitably, of the property therein trans-

ferred, and the plaintiff Bart C. Buckley was not

the owner of any interest in and to any of the said

property, either legally or equitably.

4.

That the said Albert Verhonic took title to the

property conveyed or transferred by said deed and

bill of sale as the trustee for the creditors of the

makers of said instrument, and said trust agree-

ment being dated November 12, 1917, and being

set forth in plaintiffs' Complaint herein.

5.

That on or about the 4th day of June, 1919, the

said Albert Verhonic, without the consent of the

plaintiffs, executed an instrument in favor of James

Cody, wherein and whereby the aforesaid trust

property was transferred to James Cody, and the

said James Cody agreed to administer the same in

accordance with the terms of the above mentioned

trust agreement, which said instrument of June 4,

1919, was introduced in evidence upon the trial

of this cause, marked defendants' Exhibit E, and

the same was at no time placed on record. [44]

6. .

That the creditors for whom the trust above

mentioned was created have not been paid their

bills, and said trust is still in full force and effect

except a.s to certain preferred creditors mentioned
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therein whose claims did not constitute a major

l)ortion of the claims, to secure the payment of

which said trust agreement and transfers were

made.

7.

That the said Albert Verhonic has not abandoned

his said trust and is caring for the remainder of

said trust property and attempting to carry out

the purposes of said trust, though the said James

Cody has abandoned any claim or right to said

propert}^ mentioned in said trust agreement and

claims no right or duty to do the same.

8.

That the plaintiff Bart C. Buckley knew as early

as the month of December, 1917, of the execution of

the deed and bill of sale of November 12, 1917,

above mentioned, and knew in said month of De-

cember, 1917, that the last mentioned deed had

been recorded in the aforesaid recording district

but, until commencing this action, made no claim

of ownership to any of the property conveyed or

transferred by said deed and/or bill of sale of

November 12, 1917; that the creditors mentioned

in the aforesaid trust agreement and the said Al-

bert Verhonic, as trustee for them, had, prior to

the commencement of this action and under the

belief that the makers of said deed and bill of sale

of November 12, 1917, were the legal and equitable

owners of the property therein described and that

the plaintiff Bart C. Buckley neither had nor claim-
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ed any interest, either legal or equitable, in said

property, suffered considerable detriment by plain-

tiffs' delay in bringing said suit.

9.

That the defendant Albert Verhonic has not ren-

dered any report of the disposition of said trust

property and of his said doings under and by vir-

tue of said trust agreement. [45]

CONCLUSIONS OF LAW.

From the above mentioned facts, the Court con-

cludes as a matter of law:

1.

That upon the 12th day of November, 1917, the

plaintiff Bart Buckley was not and at no time

thereafter has been an owner of any interest, either

legal or equitable, in and to the One-Fourth i}/^)

interest in the Novikaket Association Placer Min-

ing Claim, the Seven-Sixteenths (7/16) interest to

the Buckeye Association placer mining claim on

Long Creek, aforesaid, or in and to the machinery,

equipment, wood, etc. mentioned in the above de-

scribed deed and bill of sale of November 12, 1917.

2.

That even if the plaintiff Bart C. Buckley had

been an owner of an equitable interest in and to any

of said property mentioned in the above mentioned

deed and bill of sale, his claim was a stale demand
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before the commencement of this suit, and he would

be estopped to assert the same.

3.

That said instrument of June 4, 1919, marked

Exhibit E on the trial of this cause, was null and

void from the beginning-; and the clerk of this

court is ordered to mark the same cancelled ; that

the said James Cody should be enjoined from at-

tempting to seU or otherwise dispose of any of said

trust property under any right attempted to be con-

ferred upon him in said Exhibit E.

4.

That the said defendant Albert Verhonic shall

prepare a sworn report within a reasonable time

of all of his doings up to date as trustee herein and

file such report in this cause and deliver a true and

correct copy thereof to the plaintiffs or their at-

torney of record in this cause.

5.

That said deed and bill of sale of November 12,

1917, do not constitute any cloud upon the title of

plaintiffs, and they are not [46] entitled to any

order cancelling the same nor to any order restrain-

ing the defendant Verhonic from selling or attempt-

ing to sell the properties therein mentioned or

otherwise carrying out the terms of said trust agree-

ment.

6.

That said Albert Verhonic has not repudiated

said trust and the same is in full force and effect.
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7.

That the plaintiffs are entitled to recover their

costs of this suit.

Done this 11th day of May 1934.

LESTER O. GORE
District Judge.

Service of the foregoing findings of fact and con-

clusions of law by receipt of a copy thereof is here-

by acknowledged this 26th day of April, 1934.

CHAS. E. TAYLOR
Attorney for Plaintiffs.

[Endorsed] : Lodged Apr. 26, 1934. N. H. Castle,

Clerk, by Anne F. Crites, Deputy. Filed in the

District Court, Territory of Alaska, 4th Div. May
15 1934. N. H. Castle, Clerk, by Anne F. Crites,

Deputy. Entered in Court Journal No. 19, Page

66, May 15, 1934. [47]

[Title of Court and Cause.]

EXCEPTIONS TO PROPOSED FINDINGS OP
FACT AND CONCLUSIONS OF LAW.

Come now the above named plaintiffs, by their

attorney, Charles E. Taylor and object and except

to the proposed Findings of Fact and Conclusions

of Law, as prepared and served by Harry E. Pratt,

Esq., attorney for defendants, as follows:

1. Plaintiffs except to Finding of Fact No. 3 and

to the whole thereof, for the reason that the same
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is not in accord with nor borne out by the evidence

adduced at the trial, but that on the contrary, is in

conflict therewith.

2. Plaintiffs except to that portion of Finding

of Fact No. 6, commencing on the second line thereof

with and including the words,

"and said trust is still in full force and effect"

for the reason that the same is not in accord with

the evidence adduced at the trial, but is contrary

thereto.

3. Plaintiffs except and object to Findings of

Fact No. 7, and to that portion thereof commencing

with and including the words,
'

' That the said Albert Verhonic has not aban-

doned his said trust and is carriying for the

remainder of said trust and attempting to carry

out the purpose of said trust."

for the reason that the same is contrary to the evi-

dence adduced at the trial.

4. Plaintiffs object and except to that portion

of Finding of Fact No. 8, commencing at line 7

thereof, with the words "that the creditors men-

tioned, and continuing to and including the end of

said finding No. 8, for the reason that the same is

not borne out or warranted by the evidence, and

is contrary thereto. [48]

5. That plaintiffs except to Conclusions of Law
No. 1 and to the whole thereof, for the reason that

the same is not warranted by the evidence, and

based upon an erroneous Finding of Fact.
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6. Plaintiffs except to Conclusion of Law No. 2,

and to the whole thereof for the reason that the

same is not warranted by the evidence and is based

upon an erroneous Finding of Fact.

7. That plaintiffs except to Conclusion of Law
No. 5 and to the whole thereof for the reason that

the same is not warranted by the evidence adduced

at the trial and is based upon an erroneous Finding

of Fact.

8. Plaintiffs except to Conclusion of Law No. 6

and to the whole thereof for the reason that the

same is not borne out by the evidence and is based

upon an erroneous Finding of Fact.

Dated, Fairbanks, Alaska, May 1, 1934.

CHAS. E. TAYLOE
Attorney for Plaintiffs.

Received copy of the foregoing exceptions on

this 2 day of May 1934 and objections to time of

service waived.

H. E. PRATT
Attorney for defendant,

Albert Verhonic.

[Endorsed]: Filed in the District Court, Terri-

tory of Alaska, 4th Div. May 2, 1934. N. H. Castle,

Clerk, by Anne F. Crites, Deputy. [49]
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[Title of Court and Cause,]

SETTLEMENT OF PROPOSED FINDINGS OF
FACT AND CONCLUSIONS OF LAW.

This matter coming on to be heard upon the lodg-

ing of proposed findings of fact and conclusions of

law by Harry E. Pratt, Esq., attorney for defend-

ants, and upon the filing of plaintiff's exceptions

thereto by Chas. E. Taylor, Esq., attorney for plain-

tiffs,

IT IS HEREBY ORDERED that said excep-

tions be overruled and that the findings of fact

and conclusions of law be signed and filed as pro-

posed.

Done in open Court this 11th day of May, 1934.

LESTER O. GORE
District Judge.

[Endorsed]: Filed in the District Court, Terri-

tory of Alaska, 4th Div. May 15, 1934. N. H. Castle,

Clerk, by Anne F. Crites, Deputy.

Entered in Court Journal No. 19, Page 65. May
15, 1934. [50]

[Title of Court and Cause.]

MOTION FOR NEW TRIAL.

Come now the above named plaintiffs Tim Buck-

ley and Bart C. Buckley, by their attorney Charles

E. Taylor, and move the Court for an order setting

aside the Findings of Fact and Conclusions of law

made and filed herein on the 14th day of May 1934,
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and granting the plaintiffs herein a new trial of

said action, upon the following grounds and for the

following reasons, to wit:

—

1. Because the evidence given at the trial was

insufficient to support or justify the said Findings

of Fact and conclusions of law, viz.

—

(a) The Court finds as a fact that about the 17th

day of November 1917, the plaintiff Tim Bu^ckley

was the owner of an undivided one-fourth interest

in the Novikaket Association placer mining claim

and an undivided 7/16 interest in the Buckeye As-

sociation claim on Long Creek, in Nulato Recording

Precinct, Fourth Division of Alaska together with

certain mining machinery and equipment and about

500 cords of wood; and that the plaintiff Bart C;

Buckley had no interest whatsoever in said real or

personal property, either as owner or otherwise,

(a) Whereas the evidence conclusively shows

that during the years 1914 and 1915 the plaintiffs

Tim and Bart C. Buckley, and their brother Con

Buckley were mining partners, and worked and

operated the upper end of the said Novikaket claim,

and that their operations were successful; that the

proceeds of said operations were used in the acqui-

sition of other mining interests, including other

interests in the said Novikaket claim, and that the

said partnership acquired ownership to an undi-,

vided three eighths interest in the said Novikaket

claim ; That Con Buckley withdrew from said part-

nership and that Tim Buckley, in whose name the

property was recorded, deeded to said Con Buckley,
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an undivided one eighth interest, leaving [51] an

undivided one-fourth interest to the other two part-

ners, Tim and Bart Buckley, one-sixteenth interest

being recorded in the name of Bart and the balance

in the name of Tim Buckley.

(b) The evidence further discloses that there-

after and in July 1917, the said Tim Buckley

acknowledged in writing that Bart C. Buckley

was the owner of an % interest in the Novikaket

and Buckeye claims, and agreed to purchase such

interests from him, but that such sale was never

consummated.

2.—The Court finds, and it is admitted that the

plaintiff Tim Buckley executed and delivered a

deed of conveyance for an undivided one-fourth

(^^) interest in the said Novikaket Association

claim, and a 7/16 interest in the Buckeye Associa-

tion, together with a bill of sale for certain mining

machinery and mining equipment, and 500 cords of

wood, all situated on the said Novikaket claim, to

the defendant Albert Verhonic, as Trustee for the

creditors of the plaintiff Tim Buckley and the de-

fendant David Ward, who were mining partners on

said claim during the years 1916 and 1917; That

said deed and bill of sale were dated Noveuib(^r

17, 1917.

But it is contended by the plaintiffs, and con-

clusively shown by the evidence that Tim Buckley

did not own more than an % interest in either of

said claims, and only an undivided half interest in

the mining machinery, equipment and wood, and
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that Bart C. Buckley at all times claimed to be the

owner of the other half. That Tim Buckley could

not legally convey any more property than he

owned, to wit: more than an undivided % interest
j

in the said mining claims and a half interest in the

said mining machinery, equipment and wood.

3.—The Court finds as a fact (5) That on or

about the 4th day of June 1919, the said Albert

Verhonic, without the consent of the plaintiffs, exe-

cuted an instrument in favor of the defendant

James Cody, wherein and whereby the aforesaid

trust property was transferred to James Cody, and

the said James Cody agreed to administer the same

in accordance with the terms of the trust agree-

ment, but that such deed was not placed on record.

Plaintiffs contend that the said act of the de-

fendant Verhonic constituted an abandonment by

him of his said trust; That the evidence shows that

the said James [52] Cody went into possession of

the said trust, and that the said Verhonic was no

longer connected with it; That thereafter and in

1920, the said James Cody left the country and

did not return, except for a visit in 1934; That he

never saw the property nor any of it; That there-

after, the property was abandoned, from 1920 until

after the commencement of this action, when Cody

,

returned the deed of trust to the defendant Ver-
'

honic,—after the commencement of this action;

We earnestly contend that the trust was utterly

and completely abandoned as alleged in the com-

plaint and proved at the trial.
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4.—The Court finds that the said Albert Ver-

honic has not abandoned his said trust and is caring

for the remainder of said trust property and at-

tempting to carry out the purposes of his trust, but

that the defendant James Cody abandoned his trust

;

and abandoned any claim to the property and claims

no right or duty in connection therewith

;

We contend that the evidence shows that both

Verhonic and Cody abandoned the trust; That the

return of the deed by Cody by handing it back did

not retransfer the property, but for all intents and

purposes the defendant Verhonic abandoned his

trust by deeding and delivering to Cody, and that

he thereafter was an interloper and a stranger to it.

5.—The Court finds that Bart C. Buckley knew

as early as the month of December 1917 of the exe-

cution of the deed and bill of sale by Tim Buckley

to Albert Verhonic, but until the commencement of

this action made no claim of ownership to any of

the property conveyed thereby; That the creditors

mentioned in the trust agreement and the said

Albert Verhonic as trustee for them had, prior to

the commencement of this action * * * had suffered

considerable detriment by plaintiff's delay in bring-

ing said suit.

The evidence shows that the plaintiff Bart Buck-

ley claimed ownership in the property conveyed,

at the time of the conveyance; That nowhere in the

evidence is it shown that the creditors, nor either

of the defendants Verhonic or Cody have suffered

any detriment or other inconvenience by the delay
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in bringing this action. It is contendedt that the

condition of the parties remain entirely unchanged;

that the property would have still been abandoned

by the defendants Verhonic and Cody had the plain-

tiffs not brought this action; It was after the com-

mencement of this [53] action that Cody sent back

his deed to Verhonic; no one was in charge of the

property and had not been for nine years or more;

In the meantime the property had become stolen

and dissipated, and after the plaintiffs started this

suit, both of the defendants got busy and tried to

retake possession of it.

The Court found as a Conclusion of law that

even if Bart C. Buckley had been an owner of an

equitable interest in the said property, his claim

w^as a stale demand before the commencement of

this suit, and he would be estopped to assert the

same.

We contend that this is an error of law and that

no mere length of time would be sufficient to defeat

the action in the absence of a change of conditions

or relations of the parties, and there is no evidence

to show any such change that would warrant an

estoppel.

8.—The Court also found as a conclusion of law

that the deed and bill of sale executed on November

12, 1917 from Tim Buckley to Verhonic do not'

constitute a cloud upon the title of plaintiffs, and

that plaintiffs are not entitled to an order cancelling

the same, nor to an order restraining the defendant

Verhonic from disposing of the said property or
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otherwise carrying out the terms of said trust agree-

ment, and that the said Albert Verhonic has not

repudiated the said trust and that the same is in

full force and effect.

That by reason of the foregoing, the said findings

of fact and conclusions of law, are all against the

law of the case, to all of which rulings the said

plaintiffs excepted during the trial and that such

exceptions were allowed by the Court.

CHAS. E. TAYLOR,
Attorney for plaintiffs.

Due service hereof admitted this 17th day of

May A. D. 1934.

HARRY E. PRATT
Attorney for defendant Albert Verhonic.

[Endorsed]
: Filed in the District Court, Terri-

tory of Alaska, 4th Div. May 17 1934. N. H. Castle,

Clerk, by Anne F. Crites, Deputy. [54]

[Title of Court and Cause.]

ORDER DENYING MOTION FOR NEW TRIAL
This matter coming on to be heard upon the mo-

tion of the plaintiffs in the above-entitled cause for

a new trial,

And the Court having duly considered the motion
and the briefs filed by the attorneys for the plain-

tiffs and defendants, and the Court being fully

advised in the premises,
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It is hereby ORDERED that the motion for a

new trial in the above-entitled catise be denied.

Done in Open Court this 15th day of June, 1934.

LESTER O. GORE
District Judge.

[Endorsed]: Filed in the District Court, Terri-

tory of Alaska, 4th Div. June 18 1934. N. H. Castle,

Clerk, by Anne F. Crites, Deputy. Entered in Court

Journal No. 19, Page 82. [55]

In the District Court for the Territory of Alaska,

Fourth Division.

No. 3239.

TIM BUCKLEY, and BART C. BUCKLEY,
Plaintiffs,

vs.

ALBERT VERHONIC, JAMES CODY, and

DAVID WARD,
Defendants.

iJUDGMENT AND DECREE.

Whereas this cause came on regularly for trial

in the above entitled Court upon the 16th, 17th,

and 18th days of January, 1934. Evidence was in-

troduced, and therefrom the Court made findings

of fact and conclusions of law on file herein.

Now therefore, it is ordered, adjudged, and de-

creed as follows:
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1.

That upon the 12th day of November, 1917, the

plaintiff Tim Buckley was the owner (both legally

and equitably) of an undivided Seven-Sixteenths

(7/16) interest in the Buckeye Association placer

mining claim and an undivided One-Fourth (%)
interest in the Novikaket Association placer mining

claim on Long Creek in the Nulato Mining and

Recording District, Territory of Alaska; and the

deed executed upon that day by said Tim Buckley

in favor of Albert Verhonic, conveyed the above

mentioned interests in said placer mining claims,

which deed was recorded on the 19th day of Novem-

ber, 1917, in Volume II on page 298 of the Deed

Records in the office of the recorder for the Nulato

Recording District, aforesaid, and which deed was

introduced in evidence upon the trial of this Cause

and marked Plaintiff's Exhibit No. 4; and the

plaintiff Bart C. Buckley was not at the time of

the execution of said deed or thereafter the owner

of any interest, legal or equitable, in and to the

property in said deed described. [56]

2.

That upon the 12th day of November, 1917, the

plaintiff Tim Buckley and the defendant David

Ward were the owners of about Five Hundred

(500) cords of wood and certain mining machinery,

equipment, and personal property mentioned in the

Complaint herein, and on said day they executed

a bill of sale in favor of Albert Verhonic, trans-
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ferring said personal property to him, which bill

of sale was duly received in evidence on the trial

of this Cause and marked Plaintiffs' Exhibit No.

3 and duly transferred the title to said property

to the said Albert Verhonic, and the plaintiff Bart

C. Buckley was not upon the 12th day of Novem-

ber, 1917, or thereafter, the owner of any interest,

either legal or equitable, in and to said personal

property.

3.

That upon the 4th day of June, 1919, the said

Albert Verhonic and James Cody executed an in-

strument wherein the said Verhonic attempted to

transfer the above mentioned real and personal

property to James Cody, who in turn assumed to

take the same in trust and to carry out the terms

of the trust agreement hereinafter mentioned. Said

instrument was duly introduced in evidence upon

the trial of this Cause, marked Defendants' Exhibit

E, and was at all times null, void, and of no effect;

and the clerk of this Court is ordered to mark

said instrument cancelled; and the said James Cody

is hereby enjoined from selling, or attempting to

sell, or otherwise disposing of any property men-

tioned in said instrument.

4.

That the trust agreement of date, November 12,

1917, between said Tim Buckley and said David

Ward, as trustors, and Albert Verhonic, as trustee,

which said instrument is set forth in full as a part
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of the plaintiffs' Complaint herein, is in full force

and effect, but the said trustee, Albert Verhonic,

has not made a report or account of his doings

thereunder, and he is hereby ordered to make and

file within a reasonable time in this Cause and

serve a [57] true copy thereof upon the plaintiffs

or their attorney of record a sworn report of his

said doings under said trust agreement up to date.

5.

That the plaintiffs recover from the defendants

their costs and disbursements amounting to $

to be taxed by the clerk of this Court.

Done this 15th day of June, 1934.

LESTER O. GORE
District Judge.

Service of the foregoing Judgment and Decree

by receipt of a copy thereof is hereby acknowledged

this 26th day of April, 1934.

CHAS. E. TAYLOR
Attorney for Plaintiffs.

[Endorsed] : Lodged Apr 26 1934. N. H. Castle,

Clerk, by Anne F. Crites, Deputy. Filed in the

District Court, Territory of Alaska, 4th Div. Jun

27 1934. N. H. Castle, Clerk, by E. A. Tonseth,

Deputy. Entered in Court Journal No. 19, Page

83. [58]
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[Title of Court and Cause.]

MOTION FOR EXTENSION OF TIME TO
FILE BILL OF EXCEPTIONS.

Come now the above named plaintiffs, by their

attorney, Charles E. Taylor, and move the Court

for an order allowing the plaintiffs an extension of

sixty days time, from the date hereof, in which to

prepare, serve and file the Bill of Exceptions

herein.

Dated, June 28, 1934.

CHAS. E. TAYLOR,
Attorney for Plaintiff.

[Endorsed]: Filed in the District Court, Terri-

tory of Alaska, 4th Div. Jun 29 1934. N. H. Castle,

Clerk, by E. A. Tonseth, Deputy.

Due service hereof admitted this June 28, 1934

HARRY E. PRATT,
Attorney for [59]
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Form No. 123

Signal Corps, United States Army
Washington-Alaska Military Cable and Telegraph

System

TELEGRAM
Signal Corps, United States Army

RECEIVED at

80 WXE D 60 JUST DL

Nome Als 1130AM Jun 29 1934

Clerk Dist Court

Fairbanks

Re cases Buckley versus Verhonic Judge Gore to-

day made minute order extending time sixty days

for plaintiff to prepare serve and file Bill of Ex-

ceptions stop Judge Gore instructed me to request

you to inform attorneys for plaintiff and defendant

that he has resigned as judge of this Court to take

effect upon the appointment and qualification of his

successor.

THOMAS D. JENSEN
Clerk District Court

327P [60]
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In the District Court for the Territory of Alaska,

Fourth Division.

No. 2339

TIM BUCKLEY and BART C. BUCKLEY,
Plaintiffs,

vs.

ALBERT VERHONIC, JAMES CODY
and DAVID WARD,

Defendants.

No. 3357

BART C. BUCKLEY,

vs.

Plaintiff,

ALBERT VERHONIC and JAMES CODY,
Defendants.

In the above cases which were heard bv Lester

O. Gore, District Judge, and in which cases time

to prepare, serve and file the bills of exceptions

was extended sixty (60) days on motion of attor-

ney for plaintiffs,

NOW, THEREFORE, IT IS ORDERED that

control of said causes be and the same hereby is

reserved over the present term by the Court for the

purpose of settling said Bills of Exceptions and for

any other purpose which may seem meet in the

premises.
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Done in Open Court this 13th day of July, 1934.

LESTER O. GORE
District Judge.

[Endorsed] : Filed in the District Court, Terri-

tory of Alaska, 4th Div. Jul 23 1934. N. H. Castle,

Clerk, by E. A. Tonseth, Deputy.

Entered in Court Journal No. 19, Page 99. [61]

[Title of Court and Cause.]

It appearing that time to prepare, serve and file

Bills of Exceptions in the above-entitled causes

has been extended sixty (60) days, by Order of

this Court, and it further appearing that Lester O.

Gore, District Judge for the Second Division, Ter-

ritory of Alaska, is departing from his official resi-

dence for an indefinite period,

IT IS HEREBY ORDERED that time in which

the plaintiffs' attorney shall prepare, serve and file

his Bills of Exceptions in the above-entitled causes

is extended an additional thirty (30) days over the

sixty (60) day period heretofore allowed.

Done in Open Court this 16th day of July, 1934.

LESTER O. GORE
District Judge.

[Endorsed] : Filed in the District Court, Terri-

tory of Alaska, 4th Div. Jul 23 1934. N. H. Castle,

Clerk, by E. A. Tonseth, Deputy.

Entered in Court Journal No. 19, Page 99. [62]
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[Title of Court and Cause—No. 3239.]

ASSIGNMENT OF EREORS.

NOW, on this 13th day of September, 1934,

comes the above named plaintiff, Bart C. Buckley,

by his attorney, Charles E. Taylor, and says that

the judgment of this Court, dated June 15th, 1934,

and filed and entered herein on June 27, 1934, is

erroneous and against the just rights of the said

plaintiff for the following reasons,

—

1.—The Court erred in finding as matters of fact,

the matter set forth in Finding of Fact No. 3, to-

wit:

**That at the time of the execution of the afore-

said deed, the maker thereof, to-wit, Tim Buckley,

was the owner, legally and equitably, of the prop-

erty therein conveyed, and the plaintiff Bart C.

Buckley was not the owner of any interest, legal

or equitable, in any of said property conveyed by

said deed. At the time of the execution of the above

mentioned bill of sale, the makers thereof were the

owners, legally and equitably, of the property there-

in transferred, and the plaintiff Bart C. Buckley

was not the owner of any interest in and to any of

the said property, either legally or equitably", for

the reasons,

(a) That the said Finding of Fact is not

in accordance with the evidence adduced at the

trial, but is contrary thereto.

(b) That the evidence shows, that while the

record title to the said property was in the
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name of Tim Buckley, one-half thereof was

held in trust by him for the plaintiff, Bart C.

Buckley, and that such fact was made known

to the defendant Albert Verhonic before he re-

ceived the deed for said property from Tim

Buckley. That as testified to by the plaintiff,

he informed the said Albert Verhonic both be-

fore the papers were signed, and afterward, of

his interest in said property. [63]

2.—The Court erred in finding as a matter of

Fact that portion of Finding of Fact No. 6, com-

mencing with and including the words, "And said

trust is still in full force and effect"; for the rea-

sons,

(a) That the same is contrary to the evi-

dence produced at the trial.

(b) That the evidence shows that the de-

fendant Verhonic transferred the said trust to

the said James Cody in May, 1919, which act

constituted an abandonment by him, and that

said Cody abandoned said trust in 1920, and

thereafter did nothing with it until after the

commencement of this action.

3.—The Court erred in finding as matters of

Fact the matters set forth in Finding of Fact No. 7,

commencing with and including the words,

"That the said Albert Verhonic has not aban-

doned his said trust and is carr?/ing for the re-

mainder of said trust property and attempting to
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carry out the purposes of said trust."; for the rea-

sons

(a) That the same is contrary to the evi-

dence produced at the trial.

(b) That the evidence, together with Find-

ing of Fact No. 5 shows that the said Albert

Verhonic in May, 1919, transferred all of said

trust property to the said James Cody, and did

not try to do anything with it thereafter, until

after the commencement of this action.

4.—The Court erred in finding as a matter of

fact that portion of Finding of Fact No. 8, com-

mencing on the seventh line of said finding and in-

cluding the words,

"That the creditors mentioned in the aforesaid

trust agreement and the said Albert Verhonic, as

trustee for them, had, prior to the commencement

of this action and under the belief that the makers

of said deed and bill of sale of November 12, 1917,

were the legal and equitable owners of the property

therein described and that the plaintiff Bart C.

Buckley neither had nor claimed any interest, either

legal or equitable, in said property, suffered con-

siderable detriment by plaintiffs' delay in bringing

said suit.
'

'
; for the reasons,

(a) That the same is not supported by, nor

in accord with the evidence produced at the

trial.

(b) That nowhere in said evidence does it

appear that the defendant or anyone suffered
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any detriment or inconvenience because plain-

tiffs did not bring said suit earlier. [64]

5.—The Court erred in concluding as matters

of law, the matter set forth in Conclusion of Law
No. 1, to-wit:

"That upon the 12th day of November, 1917, the

plaintiff Bart Buckley was not and at no time

thereafter has been an owner of any interest, either

legal or equitable, in and to the One-Fourth (Vi)

interest in the Novikaket Association Placer Mining

Claim, the Seven-Sixteenths (7/16) interest to the

Buckeye Association placer mining claim on Long

Creek, aforesaid, or in and to the machinery, equip-

ment, wood, etc., mentioned in the above described

deed and bill of sale of November 12, 1917." for the

following reasons,

(a) That the said conclusions are based

upon erroneous finding of fact, and are not

warranted by the evidence produced at the trial

of said cause.

(b) That the evidence discloses that upon

November 12, 1917, the plaintiff Bart C. Buck-

ley was an equal owner with Tim Buckley in

the property transferred by him to the de-

fendant Verhonic.

6.—The Court erred in concluding as matters of

law, the matter set forth in Conclusion of Law No.

2, to-wit:

"That even if the plaintiff Bart C. Buckley had

been an owner of an equitable interest in and to

any of said property mentioned in the above men-
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tioned deed and bill of sale, his claim was a stale

demand before the commencement of this suit, and

he would be estopped to assert the same." for the

reason

(a) That the said conclusion is based on an

erroneous Finding of Fact, and is not war-

ranted by the evidence produced at the trial.

7.—The Court erred in concluding as matters of

law, the matters contained and set forth in Conclu-

sion of Law No. 5, to-wit

:

"That said deed and bill of sale of November

12, 1917, do not constitute any cloud upon the title

of plaintiffs, and they are not entitled to any order

cancelling the same nor to any order restraining the

defendant Verhonic from selling or attempting to

sell the properties therein mentioned or otherwise

carrying out the terms of said trust agreement.";

for the following reasons,

(a) That the said conclusion of law is based

upon an erroneous finding of fact, which is not

warranted by the evidence produced at the

trial. [65]

(b) That the evidence shows that the plain-

tiffs were equal owners of the property con-

veyed to Verhonic, which fact was known to

Verhonic, and that the giving and acceptance

of said deed created and constituted a cloud

upon the title of said property.

(c) The evidence shows that after accepting

said trust, the said Verhonic abandoned the
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same by transferring it to James Cody. That

he did not do anything whatsoever in regard

to said trust from June 1920, when he trans-

ferred it to Cody, until after the commence-

ment of this action in October, 1929, more than

ten years afterward.

8.—The Court erred in finding as matters of law,

the matters set forth in Conclusion of Law No. 6,

to-wit

:

*'That said Albert Verhonic has not repudiated

said trust and the same is in full force and effect.",

for the following reasons,

(a) That the said conclusion is based upon

an erroneous Finding of Fact which is not sup-

ported by the evidence.

(b) That the defendant Verhonic trans-

ferred the said trust and property to James

Cody in May, 1919, and did not attempt to do

anything whatsoever in said matter until after

the commencement of this action in October,

1929, more than ten years thereafter.

9.—The Court erred in concluding as matter of

law the matter set forth in Conclusion of Law No.

7, to-wit:

"That the plaintiffs are entitled to recover their

costs of this suit." for the reason,

(a) That the same is based upon an errone-

ous finding of fact which is not supported by

the evidence produced at the trial.
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10.—The Court erred in overruling the plain-

tiff's exception to the said Findings of Fact and

Conclusions of Law, and each and all of them, for

the reason,

(a) That said Findings and Conclusions

were not supported by the evidence and con-

trary thereto.

11.—The Court erred in overruling plaintiff's

motion for a new trial for the reasons,

(a) That the Findings of Fact found by

the Court, and the Conclusions of Law thereon,

were erroneous, both in fact and in law, and not

supported by the evidence produced at

the trial. [66]

12.—The Court erred in giving and entering

judgment against the plaintiffs, and in favor of the

defendant, Albert Verhonic, for the following rea-

sons,

(a) That the plaintiff Bart C. Buckley was

at all times, an equal owner with Tim Buckley

in the property conveyed by Tim Buckley to

Albert Verhonic on November 12, 1917.

(b) That such ownership was known to the

defendant Albert Verhonic prior to and at the

time of the execution and delivery of the deed

to him by Tim Buckley.

(c) That the interests of Bart C. Buckley

should not have been included in said deed.

(d) That the giving and acceptance of said

deed and the recording thereof created and con-
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stituted a cloud upon the title to the property

conveyed by said deed.

(e) That the attempted transfer of said

trust by Yerhonic to James Cody in May, 1919,

constituted an abandonment of the same by the

said Verhonic which said abandonment by him

continued until after the commencement of this

action, to-wit, more than ten years.

(f) That the claims of the creditors of Tim
Buckley and David Ward became stale and

barred as to enforcement by the statute of limi-

tations.

(g) That the said Albert Verhonic had no

right to assume control of said trust property

after the commencement of this action after

having abandoned the same.

CHAS. E. TAYLOR
Attorney for Plaintiffs.

Due service of the foregoing Assignment of Er-

rors admitted by receipt of a copy thereof, this 13

day of September, A. D., 1934.

HARRY E. PRATT
Attorney for defendant Albert Verhonic.

[Endorsement] : Filed in the District Court

Territory of Alaska, 4th Div. Sep 13 1934. N. H.

Castle, Clerk. [67]

[Title of Court and Cause.]

PETITION FOR APPEAL.

The above named plaintiffs, Tim Buckley and

Bart C. Buckley, considering themselves aggrieved
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by the judgment of this Court made and entered

in the above entitled action and filed herein on Jime

27th, 1934, does hereby appeal from the said judg-

ment to the United States Circuit Court of Appeals

for the Ninth Circuit, for the reasons specified and

set forth in the Assignment of Errors, which is filed

herewith; and the said plaintiffs pray that this ap-

peal may be allowed and that a citation may be

issued accordingly to the answering defendant Al-

bert Verhonic, and that a transcript of the records

and papers upon which the said judgment was made,

duly authenticated by the Clerk of this Court, may

be sent to the United States Circuit Court of Ap-

peals for the Ninth Circuit, at San Francisco, Cali-

fornia.

Plaintiffs further pray that this Court fix the

amount of a Bond, to be approved by this Court,

and filed herein by the plaintiffs, upon said appeal.

Dated, Fairbanks, Alaska, September 13th, 1934.

CHAS. E. TAYLOR
Attorney for Plaintiffs.

Due service of the foregoing Petition for Appeal

and a copy thereof is hereby acknowledged, this

13th day of September, 1934.

HARRY E. PRATT
Attorney for defendant Albert Verhonic.

[Endorsed]: Filed in the District Court, Terri-

tory of Alaska, 4th Div. Sep 13 1934. N. H. Castle,

Clerk. [68]
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[Title of Court and Cause.]

ORDER ALLOWING APPEAL.

NOW on this day of September, 1934,

this cause came on regularly to be heard before the

above Court upon the petition of the above named

plaintiffs for an appeal to the United States Circuit

Court of Appeals for the Ninth Circuit from the

judgment of this Court, made and entered in this

action on the 15th day of June, 1934, and the Court

being fully advised in the premises,

IT IS ORDERED that the said Plaintiff's ap-

peal to the United States Circuit Court of Appeals

for the Ninth Circuit at San Francisco, California,

be, and the same is hereby allowed.

IT IS FURTHER ORDERED that the amount

of the cost bond herein be and the same is hereby

fixed in the sum of Two Hundred and Fifty Dollars.

This Order should have been signed Sept. 14th

and therefore is signed now for then.

DATED, Fairbanks, Alaska, September 21st,

1934.

J. H. S. MORISON
District Judge.

Due service of the foregoing Order Allowing Ap-

peal admitted by receipt of a copy thereof this 13

day of September, 1934.

H. E. PRATT
Attorney for defendant Albert Yerhonic.

Sep 26 1934, Entered in Court Journal No. 19,

Page 166. [69]
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[Title of Court and Cause.]

CITATION ON APPEAL.

The President of the United States of America,

to the above-named Albert Verhonic, Appellee, and

to Harry E. Pratt, Esq., his Attorney, GREET-
ING:
You are hereby cited to be and appear in the

United States Circuit Court of Appeals for the

Ninth Circuit, to be holden in the city of San Fran-

cisco, State of California, within thirty (30) days

from the date of this citation, pursuant to an order

allowing an appeal, made and entered in the above

entitled cause, in which Tim Buckley and Bart C.

Buckley are plaintiffs and appellants and Albert

Verhonic is defendant and appellee, to show cause,

if any there be, why the judgment made and entered

in said action on the 15th day of June, 1934, as

mentioned in said order allowing appeal, should

not be set aside and reversed, and why speedy jus-

tice should not be done to said appellants above

named in that behalf.

WITNESS the Honorable CHARLES EVANS
HUGHES, Chief Justice of the Supreme Court of

the United States of America on this 21st day of

September, A. D., one thousand nine himdred and

thirty-four. This Order should have been signed

Sept. 14th and therefore is signed now for then.

J. H. S. MORISON
District Judge.
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Due service of the foregoing citation admitted

this 13th day of September, 1934.

Attorney for defendant Albert Verhonic.

[Endorsed] : Piled in the District Conrt, Terri-

tory of Alaska, 4th Div. Sep 26 1934. N. H. Castle,

Clerk, by E. A. Tonseth, Deputy.

Sep 26 1934, Entered in Court Journal No. 19,

Page 166. [70]

[Title of Court and Cause.]

COST BOND AND ORDER.

Know all men by these presents:

That we, Tim Buckley and Bart C. Buckley as

principals and United States Fidelity and Guar-

anty Co. of Maryland, as sureties, are held and

firmly bound unto the above named defendant Al-

bert Verhonic, in the sum of Two hundred fifty

dollars ($250.00) lawful money of the United States

of America, to be paid to the said Albert Verhonic,

his heirs, executors, administrators and assigns, for

the payment of which sum, well and truly to be

made, we bind ourselves, our heirs, executors and

administrators, jointly and severally, firmly by

these presents.

SEALED WITH OUR SEALS and dated this

13th day of September, 1934.

The condition of the above obligation is such,

that whereas the above bounden Tim Buckley and

Bart C. Buckley have filed their petition for ap-
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peal, and are about to appeal to the United States

Circuit Court of Appeals for the Ninth Circuit,

from that certain judgment made by the above en-

titled Court in the above entitled action on the

15th day of June, 1934, and filed and entered herein

on the 27th day of June, 1934.

Now, therefore, if the above named Tim Buckley

and Bart C. Buckley shall prosecute the said appeal

to effect, and answer all costs if they shall fail [71]

to make good their plea, then this obligation shall

be void, otherwise to remain in full force and effect.

[Seal] TIM BUCKLEY
[Seal] BART C. BUCKLEY

Principals

[Seal] UNITED STATES FIDELITY &
GUARANTY CO.

Surety

[Corporate Seal] By GEO. AY. ALBRECHT
Attorney in Fact

United States of America

Territory of Alaska

Fourth Division—ss.

GEO. W. ALBRECHT, being first duly sworn

on oath, deposes and says: I am the duly author-

ized agent and attorney in fact of the United States

Fidelity and Guaranty Company, a corporation,

duly organized and existing under the laws of the

State of Maryland, surety on the foregoing under-

taking ; that to the best of my knowledge and belief

the said corporation has complied with the provi-

sions of Chapter 52 of the 1915 Session Laws of
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Alaska, pertaining to surety companies and corpo-

rations, and that the said surety company is author-

ized to do business within the Fourth Judicial Divi-

sion of Alaska, and is worth more than double the

amount of the liability expressed in the foregoing

undertaking, over and above all just debts and lia-

bilities, in property not exempt from execution.

GEO. W. ALBRECHT
Subscribed and sworn to before me this 13 day

of Sept. A. D. 1934.

[Seal] CHAS. E. TAYLOR
Notary Public in and for Alaska. My commission

expires 29 June, 1938. [72]

ORDER APPROVING BOND.

The above and foregoing cost bond is hereby ap-

proved on this 21st day of September, 1934, and

may be substituted for the bond and Order hereto-

fore filed herein. This Order should have been

signed Sept. 14th and therefore is signed now for

then.

J. H. S. MORISON
District Judge.

Sep 26 1934. Entered in Court Journal No. 19,

Page 167,

Due service of copy of above Bond and Order

admitted this 13 day of September, 1934.

H. E. PRATT
Attorney for defendant Albert Verhonic.

[Endorsed] : Filed in the District Court, Terri-

tory of Alaska, 4th Div. Sep 26 1934. N. H. Castle,

Clerk, by E. A. Tonseth, Deputy. [73]
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[Title of Court and Cause.]

STIPULATION RE PRINTING OF RECORD.

It is hereby stipulated by and between the above-

named parties plaintiffs and defendant, through

their respective attorneys, that in printing the

papers and records to be used on the hearing on

appeal in the above-entitled cause, for the consid-

eration of the United States Circuit Court of Ap-

peals for the Ninth Circuit, the title of the court

and cause in full on all papers shall be omitted,

except on the first page of said record, and that

there shall be inserted in place of said title in all

papers used as a part of said record, the words,

^' Title of Court and Cause"; also that all indorse-

ments on all papers used as a part of said record

shall be omitted, except the Clerk's filing marks

and the admission of service.

Dated, Fairbanks, Alaska, September 13th, 1934.

CHAS. E. TAYLOR
Attorney for Plaintiffs.

HARRY E. PRATT
Attorney for defendant Albert Yerhonic.

[Endorsed]: Filed in the District Court, Terri-

tory of Alaska, 4th Div. Sep 13 1934. N. H. Castle,

Clerk. [74]
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[Title of Court and Cause.]

DESIGNATION OF PLACE FOR HEARING
APPEAL.

To the Honorable E. COKE HILL, Judge of the

above-entitled Court, and to Albert Yerhonic,

the above-named Defendant and Harry E.

Pratt, Esq., his Attorney:

Come now the above-named plaintiffs and appel-

lants in the above-entitled cause, and pursuant to

the act of Congress, giving the designation of the

place of hearing on appeals to the appellant, do

hereby designate the City and County of San Fran-

cisco, State of California, as the place for the hear-

ing of the said appeal in the above-entitled action.

DATED, Fairbanks, Alaska, September 13th,

1934.

CHAS. E. TAYLOR
Attorney for Plaintiffs.

Due service of the foregoing notice is hereby ad-

mitted by receipt of a copy thereof, this 13th day

of September, A. D., 1934.

HARRY E. PRATT
Attorney for defendant Albert Yerhonic.

[Endorsed] : Filed in the District Court, Terri-

tory of Alaska, 4th Div. Sep 13 1934. N. H. Castle,

Clerk. [75]
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[Title of Court and Cause.]

ORDER EXTENDING TIME TO AND IN-

CLUDING DECEMBER 31, 1934, WITHIN
WHICH TO FILE AND DOCKET CAUSE
ON APPEAL.

This matter coming on for hearing upon the mo-

tion of the above-named plaintiffs, the appellants,

for an order extending the time within which to file

and docket the record herein on appeal with the

Clerk of the United States Circuit Court of Ap-

peals for the Ninth Circuit, at San Francisco, Cali-

fornia, and it appearing to the satisfaction of the

Court, that the time allowed by law and the order

of this Court allowing said appeal is insufficient for

the purpose, and that the plaintiffs appellant de-

sire an extension of time until and including the

31st day of December, 1934, within which to file

and docket said cause as aforesaid, and all and

singular the matters being fully understood and

considered by this Court,

IT IS ORDERED that the plaintiffs appellant

be and they are hereby given and granted until

and including the 31st day of December, 1934, with-

in which to file and docket the record on appeal

with the Clerk of the United States Circuit Court

of Appeals for the Ninth Circuit at San Fran-

cisco, State of California. This Order should have

been signed Sept. 14th and therefore is signed now

for then.
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DATED, Fairbanks, Alaska, September 21st,

1934.

J. H. S. MORISON
District Judge.

Due service hereof admitted this 13 day of Sep-

tember, 1934.

HARRY E. PRATT
Attorney for defendant Albert Verhonic.

[Endorsed] : Filed in the District Court, Terri-

tory of Alaska, 4th Div. Sep 26 1934. N. H. Castle,

Clerk, by E. A. Tonseth, Deputy.

Sep 26 1934. Entered in Court Journal No. 19,

Page 167. [76]

[Title of Court and Cause.]

ORDER EXTENDING TIME TO AND IN-

CLUDING MARCH 31, 1935, WITHIN
WHICH TO FILE AND DOCKET CAUSE
ON APPEAL.

THIS MATTER coming on for hearing upon the

motion of the above named plaintiffs, the appel-

lants, for an order extending the time within which

to file and docket the record herein on appeal with

the Clerk of the United States Circuit Court of

Appeals for the Ninth Circuit, at San Francisco,

California, and it appearing to the satisfaction of

the Court, that the time allowed by law and the

Order of this Court allowing said appeal is insuffi-

cient for the purpose, and that the plaintiffs appel-
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lant desire an extension of time until and including

the 31st day of March, 1935, within which to file

and docket said cause as aforesaid, and all and sina:-

ular the matters being fully understood and con-

sidered by this Court,

IT IS ORDERED that the plaintiffs appellant

be and they are hereby given and granted until and

including the 31st day of March, 1935, within which

to file and docket the record on appeal with the

Clerk of the United States Circuit Court of Ap-

peals for the Ninth Circuit at San Francisco, State

of California.

DATED, Fairbanks, Alaska, December 28th,

1934.

E. COKE HILL
District Judge.

Due service hereof admitted this Dec 28 1934.

HARRY E. PRATT M. A.

Attorney for Deft. Verhonic.

[Endorsed] : Filed in the District Court, Terri-

tory of Alaska, 4th Div. Dec. 28, 1934. N. H. Castle,

Clerk.

Entered in Court Journal No. 19, Page 265. Dec.

28 1934. [77]

[Title of Cause—No. 3239.]

MINUTE ORDER EXTENDING TIME TO
LODGE APPEAL.

On oral motion of Chas. E. Taylor, Esq., for fur-

ther time to docket said cause on appeal and on his
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oral statement that Mr. Harry E. Pratt desired to

interpose his objection thereto that the Court was

without jurisdiction to grant the extension re-

quested, ORDERED that Mr. Taylor have to and

until April 30, 1935 within which to docket said

cause. Objection by Mr. Pratt was noted and over-

ruled and an exception to said ruling taken and

allowed.

Mar. 8, 1935. Entered in Court Journal No. 19,

Page 304. [78]

[Title of Cause—No. 3239.]

MINUTE ORDER EXTENDING TIME TO
FILE AND DOCKET CAUSE ON APPEAL.

On motion of Chas. E. Taylor, Esq., attorney for

plaintiffs, ordered that time to file and docket cause

on appeal be and the same is hereby extended to

Jun 10th, 1935. Objection interposed by Mr. Harry

Pratt, attorney for defendants that Court was with-

out jurisdiction to enter order which objection was

overruled and an exception taken and allowed.

Entered in Court Journal No. 19, Page 325.

Apr. 5, 1935. [79]
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[Title of Court and Cause.]

AMENDED BILL OF EXCEPTIONS.

BE IT REMEMBERED that the above entitled

action came on regularly for trial in the above en-

titled Court at a regular term thereof, in conjunc-

tion with cause No. 3357 of said Court, before the

Honorable LESTER O. GORE, presiding specially

as Judge thereof for the purpose of trying said

cases. Charles E. Taylor, Esq., appearing as attor-

ney for the plaintiff and Harry E. Pratt, Esq., ap-

pearing as attorney for the defendant Albert Ver-

honic; the default of the defendant James Cody

having theretofore been duly entered in said ac-

tions. The said actions were tried to the said Court

without a jury, and the following proceedings were

had and done, to wit:

It was stipulated by and between the parties,

through their counsel, that the evidence introduced

in cause No. 3239, entitled Tim Buckley and Bart

Buckley vs. Albert Verhonic, et al., should be con-

sidered as introduced in cause No. 3357, so far as

the same should be applicable.

BART C. BUCKLEY,

the plaintiff herein, was sworn as a witness in his

own behalf, and testified in substance as follows:

That he is a miner and prospector by profession,

and has been in Alaska thirty-two years, and is

now a resident of said Territory.
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(Testimony of Bart C. Buckley.)

That during the year 1914, plaintiff and his two

brothers, Tim Buckley and Con G. Buckley, ac-

quired a lease on the upper portion of the Novika-

ket Association placer mining claim on Long Creek

in Nulato Recording Precinct, Fourth Judicial Di-

vision of Alaska.

That the Novikaket claim is 5280 feet long by

660 feet wide, and for the purposes of working and

operating the same was divided into leases or hold-

ings of [81] approximately one thousand feet each,

and it was on the upper one thousand feet that the

three Buckley Brothers operated.

That Long Creek is situated about 29 miles from

Ruby, which is on the Yukon River, and the Novi-

kaket claim is situated a little below the town of

Long on said Long Ck. ; a wagon road connects the

town of Long with Ruby, which is a government

road.

That for the purposes of this case, plaintiffs in-

troduced a map, showing the location of the Novika-

ket claim and the subdivisions thereof, and the

same is marked Plaintiff's Exhibit No. 1.

That the three Buckley Brothers mined the upper

portion of the said Novikaket claim and made con-

siderable money out of it—some thirty thousand

dollars—, and used this money in the development

of other portions of said claim, and in the purchase

of certain undivided interests therein, and that

during the years 1914 and 1915 had acquired an

undivided three-eighths interest in the said Novi-
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(Testimony of Bart C. Buckley.)

kaket claim, as shown by Plaintiffs Exhibits Nos.

8, 9, 10 and 12, the same being as follows:

Ex. 8 Deed dated June 20, 1914 from

C. Fornander to Tim Buckley—7/32 interest.

Ex. 9 Deed dated Jul. 17, 1914 from

H. P. Johnson to Tim Buckley—1/32 interest.

Ex. 10 Deed dated Aug. 20, 1915 from

P. Johnson to Bart Buckley—2/32 interest.

Ex. 12 Deed dated June 4, 1915 from

A. L. Kelts to Tim Buckley—2/32 interest.

That the said property was purchased with part-

nership funds for the benefit of the said partner-

ship, and was considered partnership property.

That about the end of 1915 or the early part of

1916, Con (jr. Buckley Avithdrew from said partner-

ship and the two remaining brothers, Bart and Tim

continued as partners; Tim having conveyed an

undivided one-eighth interest in said claim to Con

G. Buckley, as shown by plaintiff's exhibit No. 13.

The remaining one-fourth interest was the joint

property of the said Tim Buckley and Bart Buck-

ley; That he considered the value of said interest to

be about ten thousand dollars.

That during the same period, the said partners

Tim and Bart, acquired a seven-sixteenths interest

in the Buckeye Association on said Long Creek,

which he considers of the value of three thousand

dollars.

That after the withdrawal of Con from said part-

nership, the other two brothers moved to the center
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(Testimony of Bart C. Buckley.)

one thousand feet of said Novikaket claim, and

mined and operated there until about the month of

July 1916, when they quarelled and dissolved part-

nership, but no distribution of the partnership

property was made. [82]

That at the time of the dissolution of the part-

nership of Tim and Bart Buckley, they owned in

common the following described partnership prop-

erty, to wit:—an undivided one-fourth interest in

the Novikaket claim, considered by the plaintiff as

of the value of ten thousand dollars; an imdivided

seven-sixteenths interest in the Buckeye claim of

the value of three thousand dollars, together with

several other placer mining claims and interests, of

uncertain value, and the following personal prop-

erty, to wit:—two (2) boilers; two (2) mining

plants complete to hoist out of two shafts at the

same time; one pumping plant; five or six worth-

ington pumps; two double centrifugal pumps, en-

gine and belt; ten hungarian riffles; fifty (50) sluice

boxes; wheeling planks; dump boxes; outfit to saw

wood; blacksmith outfit; forty (40) points with

cross-heads and hose; four thousand feet (4000 ft.)

of pipe ranging from 2 inch to ^/4 inch; an abun-

dance of small fittings, all of which machinery and

equipment the plaintiff says, cost ten thousand dol-

lars ($10,000.00) also about three thousand dollars

worth of assorted groceries and six hundred forty-

one (641) mining timbers and from 220 to 230

cords of wood, cut and piled; all of said property
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(Testimony of Bart C. Buckley.)

being situated on tlie Novikaket claim. Also an

undivided one-half interest in certain machinery,

to wit—one boiler; one O. S. Hoist; two pumps;

two worthington pumps; one centrifugal pump and

pumping engine ; cables on hoist ; trolley cables and

guy-lines ; all of which is now situated on the Buck-

eye claim; also about 150 cords of wood which was

cut and piled on snow gulch near the said Novikaket

claim on Long Creek aforesaid, and all of the ap-

proximate value of three thousand dollars.

That in the fall of the year 1916, the said Tim

Buckley entered into a partnership with one David

Ward, which said partnership worked and mined

the lower one thousand feet of the said Novikaket

claim. That the said Tim Buckley took a consider-

able portion of the mining machinery and wood be-

longing to himself and his brother Bart Buckley,

and used the same in connection with the work and

operation of the said partnership of Tim Buckley

and David Ward.

That Bart Buckley worked for the said partner-

ship, but was not a member thereof nor interested

therein in any way. That he and his brother Tim

could not get along very well, and that in April

1917, he was discharged from such employment.

That he received no remuneration for his labor.

When asked in regard to this, the following oc-

curred :

Q. What remuneration were you working

for?
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A. On the center one thousand feet where

Tim and I worked, Tim blamed me for the [83]

loss that we sustained there and I told him

that I would work until he would consider him-

self paid, and any asset that might be derived

from our grub, our wood, or our work, and that

I would work for him until he considered that

I owed him nothing. That was the agreement

that I worked under for Buckley and Ward.

That upon the first day of July 1917, Timothy

Buckley and Bart Buckley signed an agreement,

which was delivered into the possession of Bart

Buckley then and which he held in his possession

until the 8th day of December 1917, at which time,

he, for the first time, recorded the same in the office

of the Eecorder for the Nulato Precinct, Territory

of Alaska, at Ruby, Alaska, whereupon a copy of

said instrument certified to be a true copy thereof

by the recorder of said Nulato Precinct, was offered

in evidence and objected to on the part of the de-

fendant Verhonic, for the following reasons:

That the same was not an original agreement;

that it was incompetent, irrelevant and immaterial;

that it was merely a self serving document; that

the instrument was not acknowledged and had only

one witness; that there was no authority for the

Recorder to have recorded such an instrument and

hence no authority for using a certified copy there-

of; that the same would have no binding effect

upon the defendants.
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Wherefore the Court allowed the said agreement

to be marked

"PLAINTIFF'S EXHIBIT No. 5"

and to be admitted "not for the purpose of show-

ing any transfer of property, not for the purpose of

showing any ownership of property, but merely for

the purpose of showing what he (Bart Buckley) did

when he found out that Mr. Verhonic claimed the

property,'' to which admission defendant Verhonic

duly excepted. That said instrument is in words

and figures, including endorsements, as follows:

AGREEMENT.

This agreement made and entered into this

1st day of July 1917 between Timothy Buckley,

party of the first part, and Bart Buckley party

of the second part, are joint owners each hold-

ing % interest in the following described prop-

erty the water ditch the laping 4th of July

Creek and ending at Rabbit Gulch an undivided

14 interest Novikaket claim an undivided quar-

ter interest on Buckeye claim with complete

mining plant an undivided % interest in Arctic

Ass. an undivided one-half in the Flat Assn.

Plat Creek and all wood machinery and mining

timbers situated on the upper one thousand

feet and middle one thousand feet of Novi

Claim previous to the first day of October 1916

also an undivided one-half interest in the fifty

horsepower boiler an American hoist pumping
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plant carrier and cables 2 Worthington pumps

and pipe the entire owners of one Worthington

pump and one Cameron pump now situated on

the lease operated by Timothy Buckley and

David Ward on the lower one thousand feet

of the Novi claim also fifty cords of wood situ-

ated on Snow Gulch.

Witnesseth, that whereas both parties are

joint owners of said property each owning %
interest it is mutually agreed and understood

that for the consideration of twelve thousand

dollars $12000.00 to be paid in the following

terms on or before August 15th 1917 $100.00

on or before Oct. 15th 1917 1000.00

on or before Oct. 15th 1918 4000.00

on or before Oct. 15th 1919 6000.00

[84]

By Timothy Buckley of the first part to Bart

Buckley of the second party, the fore said pay-

ments to be secured by notes, that when said

notes are paid all the property herein men-

tioned and owned by Ba Buckley shall be-

come the property of Timothy Buckley and if

said notes are not paid at specified time this

agreement is null and void and the property

herein mentioned shall become the property of

Bart Buckley as if this agreement never ex-

isted.

Signed TIM BUCKLEY
BAET BUCKLEY

Witness

TIM SCANNELL
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Filed for record at the request of Bart Buck-

ley on the 8th day of Dec. 1917 at 4 PM.
THOMAS J. DeVANE, Recorder.

Ruby Alaska, July 30tli 1930.

TO WHOM IT MAY CONCERN:
THIS IS TO CERTIFY, That the above is

a true and correct copy of the records of the

records of the Nulato Recording Precinct, Ter-

ritory of Alaska, at Ruby, as shown on page

83 and 84, Miscellaneous Records, Vol. 3, of

the said recording precinct.

(Signed) WILLIAM N. GROWDEN,
Recorder, Nulato Recording Precinct, Fourth

Division, Territory of Alaska.

[Seal]

Filed in the District Court, Territory of

Alaska, 4th Div. Jan 17 1934. N. H. Castle,

Clerk, by E. A. Tonseth, Deputy.

No. 3239

Ptfe Ident '*A"

Buckley et al, Plaintiff

vs

Verhonic, et al, Defendant

Admitted as pltffs Ex. 5

NHC
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On the 20th of July, 1917, my brother Tim de-

manded the deed off of me and he pulled off his

coat and insisted upon getting it, and I went up

town and made that deed out to him, subject to

this agreement of twenty days previous (Plain-

tiffs' Exhibit 5), whereupon I executed and deliv-

ered to Tim Buckley the deed marked

''PLAINTIFFS' EXHIBIT 6,"

which, with recording endorsements, is in words

and figures as follows:

DEED.
This indenture, made this twentieth day of

July in the year of our Lord, one thousand

nine hundred and seventeen, BETWEEN Bart

Buckley, the party of the first part, and Tim-

othy Buckley, the party of the second part,

WITNESSETH:—
That the said party of the first part, for and

in consideration of the sum of One Hundred

Dollars, currency of the United States of

America, to him in hand paid by the party of

the second part, the receipt whereof is hereby

acknowledged, do by these presents remise, re-

lease and forever quitclaim unto the said party

of the second part, and to his heirs and assigns,

the follo"v^ang described property, an undivided

iyi6 interest on the Novikaket Assn., An un-

divided % interest in the Arctic Assn. Bound-

ing the Novikaket Assn. An undivided % ^^'

terest on 7/16 of Buckeye Assn. And a % in-
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terest on complete 40 horsepower on Buckeye

and a 1/4 interest on complete 50 horsepower

plant on Buckley and Ward lease, and a %
interest on a 40 horsepower plant on Knutson

lease together with all cooking [85] utensils

and 400 cords of woods and 1000 mining tim-

bers situate on Buckeye and Novikaket Claims.

Together with all and singular the tenements,

hereditaments and appurtenances thereunto be-

longing or in any wise appertaining, and the

reversion and reversions, remainder and re-

mainders, rents, issues and profits thereof.

To have and to hold, all and singular, the

said premises, together with the appurtenances

unto the said party of the second part, and to

his heirs and assigns forever.

In Witness Whereof, the party of the first

part have hereunto set his hand and seal the day

and year first above written.

BART BUCKLEY [Seal]

TIM BUCKLEY [Seal]

Signed, Sealed and Delivered

in presence of,

EMILE MOBVAN
CHAS. E. HOXIE

Territory of Alaska—ss.

THIS IS TO CERTIFY, That on this 19^'

day of July A.D. 1927, before me, Chas. E.

Hoxie, a Notary Public in and for the Terri-
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tory of Alaska, duly commissioned and sworn

personally came Bart Buckley and Tim Buck-

ley to me known to be the individuals described

in and who execute the within instrument, and

acknowledged to me that they signed and sealed

the same as their free and voluntary act and

deed for the uses and purposes therein men-

tioned.

Witness my hand and official seal the day

and year in this certificate first above written.

[Notary Seal] CHAS. E. HOXIE,

Notary Public in and for the Territory of

Alaska, residing at Long Alaska. My com-

mission expires April 10, 1918.

Received and Filed for record on the 22nd

dayof Julyl917,atlO:15-PM.

THOMAS J. DeVANE, Recorder.

Ruby Alaska, July 29, 1930.

TO WHOM IT MAY CONCERN:

THIS IS TO CERTIFY, that the above is

a true and correct copy of the records of Deeds,

Nulato Precinct, Fourth Division, Territory of

Alaska, at Ruby, Book of Deeds, Vol. 2, Page

283, instrument No. 7384.

[Seal] WILLIAM N. CxROWDEN

Recorder, Nulato Recording Precinct, Fourth

Division, Territory of Alaska, at Ruby.
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Filed in the District Court, Territory of

Alaska, 4th Div. Jan 17 1934. N. H. Castle,

Clerk, by E. A. Tonseth, Deputy.

No. 3239

Pltfe Exhibit "6"

Buckley, et al. Plaintiff

vs.

Verhonic, et al, Defendant

Admitted NHC

That when this agreement was made as to the

ownership of the property and offer to purchase,

plaintiff considered his former agreement with

Tim to work for Tim and for Tim to use Bart's

property until he was satisfied, as cancelled.

That as he never received any consideration what-

ever from his brother Tim for his interests in said

partnership property, plaintiff thereafter consid-

ered the said option agreement and deed (Ex. 5

and 6) as void and of no effect. [86]

On the 9th day of October, 1917, a complaint and

summons was served upon me in the case in the

District Court wherein Emile Morvan was plaintiff

and Timothy Buckley, David Ward and Bart Buck-

ley, doing business under the firm name of Buckley

& Ward, were defendants. The complaint stated

that I was a member of the firm. My property was
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attached. I read the complaint at the time. I was

the B. Buckley mentioned in the complaint. On
the same day, the 9th of October, 1917, the marshal

attached all of my right, title and interest in and

to the Novikaket Association and in and to a 40

horsepower plant on the Novikaket, and in and to

a 50 Penn boiler, its belongings and fittings, to-

gether with an American engine of about 25 horse-

power situated on the Novikaket mining associa-

tion and all of my interest in a 40 horse-power

Pennsylvania boiler, its belongings and fittings, to-

gether with a hoisting C & S engine of about 15

horse-power. The marshal served a copy of the

Writ of Attachment on me personally and he went

out and posted his notices stating he had attached

the property. E. Coke Hill, who is now the Judge

of the District Court of the Fourth Judicial Divi-

sion, was attorney for the plaintiff in that case.

About the 5th of November, 1917, Mr. Hill came

out to Long and I saw him there for the first time

after the service of the complaint in the Norvan

case had been made upon me.

Question on Cross Examination: "What did

you say to him (E, Coke Hill) at that time

about whether you were a member of the part-

nership of Ward & Buckley ?

A. I didn't discuss the partnership of Ward
& Buckley with Mr. Hill.

Q. As a matter of fact you never did say

anything to him about your not being a partner
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in the Ward & Buckley firm, did you? Answer

the question ; Yes or No. Did you 1

A. I don't recollect, Mr. Pratt. I don't rec-

ollect the conversation that we might have had."

On direct examination,

the witness testified that when he saw Coke Hill

about November 5, 1917, at the creditors meeting,

he discussed the partnership of Ward & Buckley

with him, and "I told him that I had no interest

in Ward & Buckley's indebtedness."

Question by the Court to Mr. Buckley

:

Q. "You said, when Mr. Pratt asked you if

you had told Judge Hill that you didn't have

anything to do with the partnership of Buckley

and Ward, that you [87] hadn't told him, and

then you told Mr. Taylor, in answer to some

questions, that you did tell Judge Hill at the

creditors meeting that you had no interest in

the partnership.

A. The only conversation I recollect having

was at a creditors meeting with Coke Hill, the

only conversation I had, and he brought up

about this trust agreement and asked me to

sign with my name these papers where he

wanted me to turn my interest in the Novikaket

claim and the Buckeye and the wood and ma-

chinery and to give Verhonik tlie power to sell

wdthout consulting anyone, and I told him I

wouldn't sign it, and the conversation, if I re-
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member rightly, Your Honor, it was threshed

out that I had nothing to do with Ward &
Buckley's indebtedness.

Q. Did you tell him at that time ?

A. That is my recollection that I did, Your

Honor, and I went to that creditors meeting

with the object of pledging my property to

secure— (Interrupted

)

Q. I don't care about that. I wanted to

find out about that answer where you testified

one way in response to Mr. Pratt and in an-

other way in response to Mr. Taylor. '

'

Witness further stated that he always believed

the attachment in the Morvan case of his property

prevailed against him up to the present time, and

the following questions and answers were made and

given

:

Q. "If you were not a partner how did you

figure that an attachment in a suit against you

as a partner could hold ?

A. I didn't know w^hether it held or not,

Mr. Pratt.

Q. You say that you still thought that the

attachment held.

A. I didn't know in what manner that at-

tachment was treated."

That before any judgment was taken in said

action, the creditors of the said partnership of Tim
Buckley and David Ward called a meeting and
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insisted upon being secured in their accounts. That

the plaintiff attended this meeting and protested

against any of his interests being included or con-

sidered in said action, which said meeting resulted

in the said Tim Buckley and David Ward subse-

quently executing a bill of sale and certain deeds

to the defendant Albert Yerhonik, as trustee, for the

benefit of said creditors, and subject to the terms

of said trust agreement made between the said de-

fendant Verhonik and the said [88] Tim Buckley

and David Ward. That the said bill of sale was ad-

mitted in evidence as

PLAINTIFF'S EXHIBIT 3A.

That the deeds are in evidence as Plaintiff's Ex-

hibit 4, and Defendant's Exhibit D, respectively,

and that the trust agreement is marked as

PLAINTIFF'S EXHIBIT No. 3,

and are as follows, to wit:

Exhibit No. 3.

This MEMORANDUM OF AGREEMENT
made this 12th day of November, 1917, at Long,

Alaska, between Albert Verhonic, first party,

and David Ward and Tim Buckley, second par-

ties, WITNESSETH:
WHEREAS, second parties hereto have this

day made deeds and a bill of sale wherein first

party is grantee and vendee, conveying to first

party all machinery, wood, tools and equipment
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on the Novikaket Association and the Buckeye

Association placer mining claims; and deeds

whereby second parties hereto conveyed to first

party all of their interests in the Novikaket

Association and in the Buckeye Association,

and in Number Eight Below Discovery ; an un-

divided half interest in Number Seven Below

Discovery; an undivided half interest in the

Keystone Association, and that certain frac-

tional claim off the upper end of Number Eight

Below Discovery, all on Long creek, a tributary

of Salatna river; and also all of David Ward's

interest in that certain ditch known as Smith

& Company, and Garland ditch, NOW THERE-
FORE:

It is understood and agreed that said bill of

sale and said deeds are made ot the first party

herein as trustee, and that he holds said prop-

erty in trust for the following purposes; first,

to care for, rent, sell and otherwise dispose of

said property upon such terms and conditions

as said trustee may deem advantageous, and to

receive and collect any and all rents, purchase

price or other income from any and all of said

property, and pay out any and all money re-

ceived as follows: first, in paying all necessary

expenses incurred by vendor in caring for said

property, including attorney's fees for attend-

ing at the proceedings which led to the drawing

this document and the deeds and bill of sale
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hereinbefore referred to, and for making said

documents and for any other advice and serv-

ices by said trustee deemed necessary in execut-

ing his trust; second, to pay to the proper per-

son the amount necessary to settle the claims of

Emile Morvan against the partnership of Ward
& Buckley and release the action now pending

on said claims in the District Court; third, to

pay to Mrs. Keely eight hundred and forty-

three dollars ($843.00) ; fourth, to pay pro rata

to each of the creditors of the second parties

the amount set after his name hereinafter to-

gether with interest thereon at the rate eight

per centum per annum from the date hereof

until paid. The names of the said creditors

with the amount due each is as follows:

Northern Commercial Company 361.93

Pacific Cold Storage Company 242.80

Martin Sickinger 1,732.50

Albert Verhonic 2,724.00

Peter Johnson 2,034.59

George Gunderson 200.00

A. Endres 279.35

Mrs. C. W. Strite 402.00

W. Carlson 52.50

Whitton & Carlson 200.00

Selch & Walker 115.00

Robert Deacon 95.00

Carl Nelson 79.75

Dr. A. B. Jones 247.00
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Mazzie 391.00

Emil Hartwich 80.00

Wild Goose Hotel

Joe Stone 70.00

Mike Thomas 75.00

Peter Chivilo 25.00

119

All the above are creditors of the firm of

Ward & Buckley, and the following are cred-

itors of Tim Buckley: [89]

Martin Sickinger 943.25

Peter Johnson 451.55

Robert Deacon 95.00

Peter Chivilo 60.00

Wild Goose Hotel 263.00

and, fifth: to pay the balance if any there be

to these second parties on demand.

It is further understood and agreed that

first party shall not sell any of the real prop-

erty deeded to him by the said Tim Buckley

without the wTitten consent of said Tim Buck-

ley before the 1st day of August, 1919, after

which date he may sell same without consulting

any one. It is further agreed that first party

hereto shall keep an accurate account of all

money he may receive hereunder and from

what property and when and to whom paid, to

the end that there may be a proper adjustment

of the accounts of the other two parties hereto

when this trusteeship shall have ended.
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It is further understood that if any person

who claims to be a creditor of second parties

or either of them shall desire to be included

in those creditors named to whom payment is

to be made, and such creditor shall present to

this trustee, first party herein, satisfactory

proof that he is a bona fide creditor of said

second parties or either of them first party may

with the consent of second parties include the

claim of said person among those to be paid in

class four above.

WITNESS the signature of the first party

hereto the day and date first above written.

(Signed) ALBERT VERHONIK
(Signed) TIM BUCKLEY
(Signed) DAVID WARD

In the presence of

E. COKE HILL
CHAS. E. HOXIE

United States of America,

Territory of Alaska.—ss.

This is to certify that on the 12th day of No-

vember, 1917, at Long, Alaska, Albert Ver-

honic to me known to be the individual of that

name who signed the foregoing instrument per-

sonally appeared before me and in person ac-
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knowledged to me that he executed same freely

and voluntarily.

WITNESS my official seal and signature this

12th day of November, 1917, at Long, Alaska.

[Seal] CHAS. E. HOXIE,
Notary Public for Alaska.

My commission expires April 10, 1918.

Filed in the District Court Territory of

Alaska, 4th Div. Jan. 16, 1934. N. H. Castle,

Clerk. By E. A. Tonseth, Deputy.

No. 3239

Pltfe Exhibit 3

Buckley et al.. Plaintiff

vs.

Verhonic, et al.. Defendant

EXHIBIT 3A
This BILL OF SALE made at Long, Alaska,

this 12th day of November, 1917, between David

Ward and Tim Buckley, vendors, and Albert

Verhonik, vendee, WITNESSETH

:

In consideration of one dollar ($1.00) lawful

money of the United States of America, and

other good and lawful consideration the re-

ceipt whereof is hereby acknowledged, vendors

do hereby sell, assign and set over to vendee,

his heirs, administrators, executors, successors

and assigns the following described personal

property all situated in Nulato Recording Pre-

cinct, Territory of Alaska, to wit

:
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All boilers, hoists, pumps, cables, pipe,

sluice boxes, tools and equipment of what-

soever character, excepting one gasoline

pump and engine, constituting the mining

plants on or about the Novikaket Associa-

tion mining claim and the Buckeye Asso-

ciation mining claim, or either of them

belonging to these vendors or either of

them ; also, all wood on either [90] of said

mining claims belonging to these vendors

or either of them. It is understood that

what is known as the '^McKinnon boiler"

belongs entirely to David Ward, and that

the machinery on the Buckeye belongs en-

tirely to Tim Buckley, and that the remain-

der of said mining plants belongs equally

to Ward and Buckley, and that said Buck-

ley owns approximately two hundred cords

of said wood and that he and Ward are

equally owners of the balance.

TO HAVE and to HOLD said personal prop-

erty in trust for the following purposes, viz:

to care for, rent, sell and otherwise dispose of

said personal property upon such terms and

conditions as shall seem advantageous for all

concerned, and to receive and collect any and

all rents, proceeds of sale or other income from

said property and pay same, first: In paying

all necessary expense incurred by vendee in

caring for said property including attorney's



Albert Verhonic 123

(Testimony of Bart C. Buckley.)

fees for attending to the proceedings which led

to this bill of sale, and for making this bill of

sale and for any other advice or papers that

he may deem necessary; second: to pay to the

proper person the amount necessary to settle

the claims of Emile Morvan against the part-

nership of Ward & Buckley and release the ac-

tion now pending on said claims in the District

Court; third: to pay to Mrs. M. Kelly eight

hundred and forty-three dollars ($843.00)

;

Fourth, to pay pro rata to each of the creditors

of the said vendors the amount set after his

name hereinafter, together with interest there-

on at the rate of eight per centum per annum
from the date hereof until paid. The names of

the creditors with the amount due each is as

follows

:

Northern Commercial Company 361.93

Pacific Cold Storage Company 242.80

Martin Sickenger 1732.50

Albert Verhonic 2724.00

Peter Johnson 2034.50

George Gunderson 200.00

A. Endres 279.35

Mrs. C. W. Strite 402.00

W. Carlson 52.50

^Vliitton & Carlson 200.00

Selch & Walker 115.00

Robert Deacon 95.00

Carl Nelson 79.25
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Dr. A. B. Jones 247.00

Mazzie Paid 391.00

Emil Hartwich 80.00

Wild Goose Hotel

Joe Stone 70.00

Tom Mulcahey 208.00

Mike Thomas 75.00

Peter Chivilo 25.00

All the ahove are creditors of Ward & Buck-

ley and the following of Buckley Bros.

Martin Sickenger 943.25

Peter Johnson 451.55

Robert Deacon 95.00

Peter Chivilo 60.00

Wild Goose Hotel 263.00

and fifth, to pay the balance if any there be

to these vendors on demand.

Witness the signature of the vendors the day

and date first above written.

DAVID WARD
TIM BUCKLEY

In Presence of

E. COKE HILL
CHAS. E. HOXIE

United States of America,

Territory of Alaska.—ss.

This is to certify that on this 12th day of

November 1917, at Long, Alaska, David Ward
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and Tim Buckley, each to me known to be the

individual of that name who signed the fore-

going bill of sale, each personally appeared be-

fore me and in person acknowledged to me

that he executed the same freely and voluntarily

for the uses and purposes therein specified.

Witness my official seal and signature No-

vember 13th, 1917.

[Seal] CHAS. E. HOXIE,
Notary Puglic for Alaska.

My Commission expires April 10, 1918. [91]

[Endorsed] : Filed in the District Court,

Territory of Alaska, 4th Div. Jan. 16, 1934.

N. H. Castle, Clerk, by E. A. Tonseth, Deputy.

No. 3239—Plaintiff's Exhibit 3a Buckley et al

vs. Verhonic, et al. Admitted—N.H.C.

PLAINTIFF'S EXHIBIT 4

This DEED made this 12th day of November, 1917,

at Long, Alaska, between Tim Buckley, grantor, and

Albert Verhonic, grantee, WITNESSETH:
In consideration of the sum of One dollar ($1.00)

lawful money of the United States of America, and

other good and lawful consideration the receipt

whereof is hereby admitted, grantor does hereby

grant, bargain and sell to the said grantee, his ex-

ecutors, administrators and assigns the following

described placer mining ground situated in the Ter-
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ritory of Alaska, Fourth Division, Nulato Precinct,

to wit

:

An undivided one-quarter interest in that

placer mining claim containing one hundred and

sixty acres more or less and situated on Long

Creek, a tributary of Salatna River, and known

as Novikaket Association;

An undivided seven sixteenths interest in that

certain placer mining claim containing one hun-

dred and sixty acres more or less and situated

on Long Creek, a tributary of the Salatna River

and known as the Buckeye Association.

To have and to hold the said undivided interests

in said mining claims unto the said grantee his heirs,

executors, administrators, and assigns forever to-

gether with all and singular the tenements, heredita-

ments and appurtenances thereunto belonging or in

any wise appertaining, subject, however to a mort-

gage to E. Coke Hill upon an undivided three-

eighths thereof.

Witness the signature of the grantor this 12th

day of November, 1917 at Long, Alaska.

TIM BUCKLEY
In presence of

E. COKE HILL
CHAS. E. HOXIE
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United States of America,

Territory of Alaska.—ss.

This is to certify that on this 12th day of Novem-

ber 1917, at Long, Alaska, Tim Buckley, to me

known to be the individual who executed the fore-

going deed, personally appeared before me and in

person acknowledged to me that he executed the

said deed freely and voluntarily for the uses and

purposes therein mentioned.

Witness my signature and official seal the day and

year in this certificate first above written.

[Seal] CHAS. E. HOXIE
Notary Public for Alaska

My Commission expires April 10, 1918.

[Endorsed]: 7558.

Territory of Alaska,

Fourth Judicial Division.—ss.

Filed for record at request of E. Coke Hill on the

19th day of November 1917 at 30 min. past 12 p. m.

and recorded in Vol. 2 of Deeds, page 298, Nulato

Recording Precinct. Thomas J. DeVane, Recorder.

Filed in the District Court Territory of Alaska,

Fourth Division Jan. 16, 1934. N. H. Castle, Clerk

by E. A. Tonseth, Deputy.

No. 3239 Plff's Exhibit 4 Buckley et al vs. Ver-

honic et al defendant.

Admitted N.H.C. [92]
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DEFENDANT'S EXHIBIT D

This Deed made this 12th day of November 1917,

between David Ward, grantor, and Albert Ver-

honic, grantee, Witnesseth:

In consideration of the sum of One dollar ($1.00)

lawful money of the United States of America, and

other good and lawful consideration grantor does

hereby grant, bargain and sell to the grantee, his

heirs, executors, administrators and assigns the fol-

lowing described real property situated in the Dis-

trict of Alaska, Fourth Division, Nulato Precinct,

to wit:

—

An undivided one half (%) interest in the Key-

stone Association mining claim; Placer mining

claim known as number eight below discovery on

Long Creek; An undivided one half (%) interest

in placer mining claim known as number seven be-

low discovery on Long Creek

;

That certain placer mining claim containing

acres being a fractional claim staked off the upper

end of number eight creek claim on Long Creek

and All grantor's interest in that certain ditch

known as the Smith & Company and Carland ditch

All of said property is situated on Long Creek,

a tributary of the Salatna River.

Together with the tenements, hereditaments and

appurtenances thereunto belonging or in any wise

appertaining, subject however to an optional agree-

ment made the 11th day of October 1917, between
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this grantor a^ optioner and B. F. Walker, Pete

Jensen and Robert Deacon, optionees; To have

and to hold same unto the said grantee his heirs,

administrators and assigns forever.

Witness the signature of the grantor this the

day and date first above written, at Long, Alaska.

DAVID WARD.
In presence of

E. COKE HILL
VANCE McDonald

United States of America,

Territory of Alaska—ss.

This is to certify that on this 12th day of No-

vember, 1917, at Long, Alaska, David Ward, to me
knowTi to be the grantor in the above named deed

personally appeared before me and in person ac-

knowledged to me that he executed said deed freely

and voluntarily for the uses and purposes therein

mentioned.

Witness my official seal and signature this 12th

day of November 1917, at Long, Alaska.

[Seal] VANCE McDONALD
L"^. S. Commissioner and ex-officio Notary Public

for Alaska. My Commission expires

Endorsed. 7557—Deed

Territory of Alaska,

Fourth Judicial Division—ss.

Filed for record at request of E. Coke Hill on

the 19th day of November 1917 at 30 min. past
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12 p.m. and recorded in Vol. 2 of deeds page 298 Nu-

lato Recording Precinct. Thomas J. DeVane, Re-

corder.

Filed in the District Court, Territory of Alaska,

4th Div. Jan 17 1934. N. H. Castle, Clerk, by E. A.

Tonseth, Deputy.

No. 3239 Deft's Exhibit D, Buckley et al. vs.

Verhonic et al., defendant, admitted N". H. C.

That witness did not sign any of these instru-

ments and says he did not know anything about

them until afterwards, except that he saw his bro-

ther Tim sign the agreement in Charlie Hoxie's

saloon. Witness was asked the following questions

regarding the agreement. [93]

Q. You were not a party to that trust agree-

ment, were you?

A. No.

Q. Did you know at that time that it in-

volved any of your property or interests ?

A. No.

Q. Were you present at the meeting of the

creditors %

A. Yes, a week previous.

Q. A week previous to that?

A. Yes. A week or ten days previous to this

paper.

Q. Was the question of signing that trust

agreement brought up then?
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A. It was.

Q. Was anything said at that meeting by

anybody about your signing that agreement f

A. Yes. Coke Hill drew up a paper some-

thing similar to this with my name mentioned

in it and my interests mentioned in it and I

asked him what power he had asking of me to

sign those papers and I told him I would never

sign those papers and I said I owned an in-

terest in the Novikaket and Buckeye in the

presence of Albert Verhonic and his mother-

in-law% Mrs. Kelly and Judge E. Coke Hill,

Martin Sickenger and some of the other cred-

itors that were present.

Q. Did you ever see a deed that was given

by Tim Buckley to Albert Verhonic'?

A. Never.

Q. Did you ever hear about one*?

A. Yes afterwards.

Q. When did you first hear about this deed

being given?

A. About a month afterw^ards. About a

month after this interest was given to Albert

Verhonic.

Q. Tell the Court how you came to hear

about it.

A. I was sinking a hole on the Novikaket

and Bob Deacon came down there and told

me I had no interest.

Q. Who was Bob Deacon?
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A. He was one of the owners. He represent-

ed some of the owners in the Novikaket claim

and it was in his cabin that this trust agree-

ment was brought up. He came down and told

me I had no interest in the Novikaket claim.

That w^as the first I heard about it, about a

month after this trust deed was brought up.

Q. Did he tell you why? [94]

A. He told me my interest w^as deeded to

Tim Buckley. I went to see my brother and I

asked him if he had placed on record the deed

I gave him on July 20th under this agreement

as I thought. He told me he had recorded it.

Q. Did you ever see any bill of sale that

was given by Tim Buckley to Albert Verhonic ?

A. Never.

That in said Trust agreement, it is provided that

the said Albert Verhonic will hold the said prop-

erty in trust for the purpose of caring for the

same, renting, selling and otherwise disposing of

said property upon such terms and conditions that

said trustee may deem advantageous, and to re-

ceive and collect any and all rents, purchase price,

or income from any and all of said property, and

pay out any or all of said money received as in said

agreement provided * * * it is further understood

and agreed that the first party (Verhonic) shall

not sell any of the real property deeded to him

by the said Tim Buckley without the written con-

sent of the said Tim Buckley before the 1st day
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of August 1919, after which date he may sell the

same without consulting anyone. It is further agreed

that the first party shall keep an accurate account

of all money he may receive hereunder, etc.

That witness (Bart Buckley) did not know that

these instruments involved any of his interests or

property until Bob Deacon told him, and he there-

upon went to his brother and asked him if he had

recorded the deed. (Plaintiffs' Exhibit 6.)

Q. When did you find out about your in-

terest being involved?

A. Some time between the 1st and 4th of

December. I immediately recorded this (Agree-

ment) as soon as I found out my property was

involved.
* * * * * * *

Q. Did you take any steps to repudiate that

deed?

A. Yes. I told Verhonic of my interest. Ver-

honic came down to put away the machinery.

I told Verhonic of the interest I had in the

ground and the machinery, and in all thi.s that

was included in this Trust deed.

Q. What other action did you take ? Did you

commence any suit or action to set it aside?

A. No, I didn't commence any suit or action.

I thought that this paper protected my interest.

I thought this agreement was all that was

necessary to protect my interest in the claim

and in the property concerned.
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Q. And you recorded that instrument,

—

when? [95]

A. On the 8th day of December, on the

date mentioned there, four or five days after

I knew my interests was involved.

Q. Did you go to see a lawyer about it?

A. There was no lawyer for me to see ; only

E. Coke Hill of Ruby.

Q. Didn't you know that your interests

were involved, or conveyed or lost?

A. I didn't.

Witness further testifies that he did the assess-

raent work on this Novikaket claim during the

period from 1917 to 1922 and from 1930 to 1931,

thus exercising the rights of a co-owner of said

claim. That he was on the Novikaket claim in 1930

and that a great deal of the property was missing.

(As to this)

Q. What, if anything, was missing?

A. Anything that could be packed away by

a man without any power was missing; most

everything that could be taken without horses

;

all the cable from the two plants were missing

from the Novikaket; all the cable from the

Buckeye were missing except one trolley cable.

Q. Could you give the Court any idea of

the approximate correct value of the machinery

that is missing from there?

A. To replace the machinery that is lost

from there, to buy it now would cost possibly

three thousand dollars.
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That after signing of the papers of conveyance

and trust agreement by Tim Buckley and David

Ward, the witness stayed around Long Oeek for

awhile, and then went into the Chandalar country,

prospecting, where he has resided for the most part

ever since, except to visit the Novikaket and Buck-

eye claims occasionally.

Asked as to why he did not start this suit before,

he says he did not have any means to hire a law-

yer; That E. Coke Hill was the attorney for the

adverse interests, and the only lawyer in the Ruby
District. That it was long afterward, and when he

was in Fairbanks that he saw Mr. Clark, the at-

torney, who instituted this suit for him in 1929.

That Tim Buckley left long Creek almost imme-

diately after the signing of the aforesaid papers

and went to Marajal on the Yukon River; that

he left there about the year 1921, and thereafter

went to Ireland, where he is now. [96]

Upon cross examination, with reference to the

agreement between Bart Buckley and Tim Buckley

in the fall of 1916, the witness stated, ''My agree-

ment with my brother was that after we had dis-

solved partnership in the center lay-out, he claimed,

or blamed me for losing money in the center of

the claim. I told him I would go ahead and any

money he would realize in any manner from our

grub, our w^ood, our machinery, or in any manner,

and that I would work for him as long as he felt

like until he felt that I owed him nothing.
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Q. You were turning everything over to

him'?

A. Turning nothing over to him only the

grub that went to the Buckeye, the grub had

went to Ward & Buckley to the lower end. Any

money that came from that grub he was to

handle and keep until he felt I had paid him

what he thought I owed him from my misman-

agement.

Q. Was he at liberty to take and use any

wood that you were interested in?

A. He was at liberty to use any wood. He

was at liberty to use the wood and give me

payment—I mean, consider—use the wood in

any manner that he felt like until he felt that

I owed him nothing."

That about the time when Judge E. Coke Hill

wanted the trust agreement, plaintiff's exhibit 3,

signed, witness, Bart Buckley, told Tim Buckley

not to sign anything until he, Bart, had read it.

That he, Bart, read over the trust agreement and

told Tim to go ahead and sign it. That he did not

see the deed from Tim Buckley to Mr. Verhonic,

and answered to the following question

:

Q. If you told Tim not to sign anything

until you read it, why didn't you read the deed?

A. I read the agreement. We are not posted

in the law, and I told Tim he could sign that

agreement. Coke Hill told me my property

wasn't obligated in it and I told Tim to go

ahead and sign that agreement. And this deed,
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I don't know where it was. I have never seen

the deed. Tim Buckley signed ten or twelve

copies of this agreement. This deed I never

knew was in existence until Bob Deacon came

down and told me I had no interest in the

claim.

Q. Bob Deacon, about a month after Novem-

ber 12, 1917, told you you had no interest in

the claim?

A. He did.

Q. That Tim had deeded everything over

to Albert Verhonic ?

A. He did. Yes. [97]

Q. Now, after you found out that Tim had

deeded a quarter interest over to Albert Ver-

honic, did you ever go to Albert and say any-

thing about having an interest in the Novi-

kaket?

A. I told him at all times that I had an in-

terest in the Novikaket."

(Cross examination as to the partnership of

Bart Buckley, Hughes and Scannell in the

spring of 1918.)

Q. When you were mining there, you went

over and took some wood that was on the

Novikaket ?

A. Yes. Twenty odd cords.

Q. And Verhonic had you arrested *?

A. Yes.
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Q. You deny then, that you agreed to pay

for that wood?

A. I deny that I agreed to pay Verhonic

for the wood.

Q. You didn't haul an}^ more, did you?

A. No, I didn't haul any more.

Q. Verhonic hauled the wood down and

sold it, as trustee, where Deacon & Company

were mining?

A. Yes."

The witness stated that he and Jim Cody, whom
Verhonic attempted to substitute as trustee, were

on friendly terms and witness did not know whether

or not he suggested to Cody that Cody get himself

appointed trustee ; that the appointment was agree-

able to witness.

With reference to the Trust agreement (plain-

tiff's exhibit 3) and the substitution of Cody as

Trustee, the following testimony was had.

Redirect

Q. ''Did I understand you to say that it

was agreeable to you that he (Cody) be ap-

pointed ?

A. Yes.

Q. By 'Agreeable' you thought your prop-

erty wasn't involved at that time?

A. Not my property. Not to have Cody

handle my property but to have Cody handle

Tim Buckley's.
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Q. You figured your property wasn't in-

volved at that time?

A. I fig-ured my property wasn't involved.

I knew my property was involved, but I figured

it was mine. I thought it was mine by placing

this paper on record. This agreement between

Tim Buckley and me. I thought he would live

up to that agreement. [98]

Cross Examination Tr. 84

Q. You say you charged him (Tim Buckley)

for from two hundred to two hundred fifty

cords of wood?

A. Yes.

Q. Where did he take that wood to?

A. To the Novikaket, to the lower one thou-

sand feet of the Novikaket claim.

Q. Did he turn over some of this wood to

Verhonic ?

A. Yes.

Q. And you had sold it to him and charged

him for it ?

A. Yes. I charged Buckley & Ward with

the price of the wood that Tim Buckley and I

paid for it on Snow Gulch to Sullivan and

O'Brien who cut it the year before for Tim
Buckley and Bart Buckley. That wood was de-

livered to the lower one thousand feet of the

Novikaket and I charged on the books the

firm of Ward & Buckley with that wood.

Q. Did they pay you for it?

A. No.
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Q. And you still have got the money coming 1

A. Still got the money coming.

(In regard to the execution of the deed

(Plaintiff's exhibit 6) the following testimony

was given on cross examination.)

Q. Why did you give him (Tim Buckley)

the deed?

A. I gave him the deed at his request. I

was compelled to.

Q. You knew he placed it on record?

A. I never knew it until the day—until

four or five days or six or seven days previous

to my recording this agreement between us. I

never knew until then that he had recorded

that deed.

Q. When he forced you to make and give

him a deed, didn't that make you rather sus-

picious of him?

A. It surely did. I was afraid of my brother

murdering me on the claim.

Q. Yet you waited until 1929 to bring any

suit with reference to this deed?

A. I waited. Yes.

Q. And you went up and acknowledged to

Hoxie that you had executed that deed freely

and voluntarily?

A. Yes.

Q. Why did you do that?

A. Because I expected Tim Buckley to pay

me $100.00 right there. [99]
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Q. Did he pay you or not?

A. He didn't pay me a cent. I expected as

soon as I executed those papers I would get

$100.00. [100]

JAMES CODY,

a witness for the defendant, being duly sworn, tes-

tified as follows:

That he was the manager of the Northern Com-

mercial Company at Ruby in the year 1919. That

he recalls Albert Verhonic making a deed to him

of certain trust property to carry out a trust agree-

ment entered into between him and David Ward
and Tim Buckley about May 31, 1919. (The same

being

DEFENDANT'S EXHIBIT E)

That said Exhibit E is as follows:

—

This indenture made at Ruby, Alaska, this

31st day of May 1919 by and between Tim
Buckley and David Ward, by their Trustee Al-

bert Verhonik, and James Cody,

WITNESSETH:
That whereas on the 18th day of November

1917, Tim Buckley and David Ward as vendors

and Albert Verhonik as vendee executed a cer-

tain bill of sale placing in trust certain prop-

erty to pay and satisfy certain debts therein

set out and listed. Also on the same day, time
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and place, Tim Buckley, David Ward and

Albert Verhonik made a certain memorandmn
of agreement covering the said trust.

Also on the same day, place and time, Tim
Buckley and David Ward each deeded in trust

to said Albert Verhonik certain placer mining

interests, situate, lying and being on Long

Creek, a tributary of Salatna River, in Nulato

Precinct, Alaska, said deeds both being of rec-

ord at page 296 of Volume 2 of deeds, records

of Nulato Precinct.

That said bill of sale, deeds and agreements

were made to said Albert Verhonik by said

Buckley and Ward for the reason that they

were indebted to certain parties in various sums

which at that time and place they were unable

to pay. And that said instruments in writing

were made and executed for the sole purpose

of securing the payment of certain debts therein

enumerated.
,

Now therefore for good and sufficient reasons

hereto moving the above named Albert Ver-

honik does for himself, and Tim Buckley and

David Ward, transfer to said James Cody, all

the property named in the above mentioned

bills of sale, which is hereto attached and made

a part hereof.

All covenants and agreements contained in

the above mentioned memorandum of agreement

which is hereto attached and made a part

hereof.
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Also said Albert Verhonik does hereby trans-

fer to said James Cody the custody of all the

property belonging to said trusteeship under

the terms and conditions of the above mentioned

agreement, Albert Verhonik retiring from the

management of [101] said property and re-

leasing said trust to said Cody, henceforth said

Verhonik shall in no way be considered as hav-

ing any interest or voice in the management of

said property, other than having a pro-rata

interest as to his claim against said trustee-

ship.

James Cody hereby accepts the management

of said trusteeship of the said property and ac-

cepts same under the terms and conditions of

the original agreement, bill of sale and trust

deeds which are hereto attached and made a part

hereof, and all covenants and agreements there-

in contained which bound the above mentioned

Albert Verhonik shall henceforth bind said

James Cody.

In testimony whereof the parties above named

have hereunto set their hands and seals before

witnesses this the 4th day of June 1919.

ALBERT VERHONIC
JAMES CODY

In presence of

THOMAS J. DeVANE.
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United States of America,

Territory of Alaska—ss.

This certifies that on this 4th day of June

1919 before me the undersigned U. S. Commis-

sioner, personally appeared Albert Verhonik

and James Cody, both personally known to me
and known to me to be the identical indi-

viduals described in and who executed the fore-

going instrument and they both, each for him-

self and not one for the other acknowledged to

me that he signed and sealed the same as his

free and voluntary act and deed for the uses

and purposes therein mentioned.

Witness my hand and official seal this the day

and year in this certificate first above written.

[Seal] THOMAS J. DeVANE
U. S. Commissioner.

Approved

Albert Verhonik Creditor

James Cody Creditor

Martin Sickenger Creditor

A. Endres Creditor

Whitton & Carlson Creditor By Vance

McDonald

Wm. Carlson Creditor By Vance

McDonald

Mrs. C. W. Strite Creditor

Wild Goose Hotel Creditor By Mrs. E.

Strite atty.
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Approved and for my heirs, administrators

and assigns I do hereb}^ release said Albert

Verhonik from said trusteeship.

Principal

Principal

[Endorsed] : Filed in the District Court, Ter-

ritory of Alaska, 4th Div. Jan 17 1934. N. H.

Castle, Clerk, by E. A. Tonseth, deputy.

No. 3239 Defts Identification X Buckley et

al. vs. Verhonic et al. Deft.

No. 3239 Defts Exhibit E. Buckley et al.,

plaintiffs vs. Verhonic et al.. Deft, admitted

N. H. C.

Cancelled by order of Hon. Lester O. Gore,

dated May 11th 1934. N. H. Castle, Clerk.

That witness never recorded defendants exhibit

E but delivered the same back to [102] Albert Ver-

honic in 1929."

Witness further testified: That after the execu-

tion of defendant's exhibit S Mr. Verhonic turned

over certain moneys to witness and there was no

income from the trust estate and no moneys received

by James Cody as trustee otherwise; that witness

left Ruby in June of 1920 and went to reside at

Nenana, Alaska, and upon leaving Ruby turned

over the affairs in respect to the trust property to
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his successor Ernie Parsons, who knew everything

about the trust papers although witness took the

papers in connection with it with him and always

kept them and considered himself trustee until

3929, when he returned everything to Verhonic;

that conditions in the Ruby District in regard to

mining were very slow and there was no oppor-

tunity to sell any of the trust property between

1919 and 1929; that prior to June 20, 1920 there

was absolutely nothing to be done with reference

to the trust estate as far as he could remember;

that he did not think either Tim or Bart at any

time ever made any statement to him as to the

interest either of them claimed in the trust prop-

ertj; that he did not remember of any such state-

ment; that the statement which he had before him

showed all of the expenditures which he had made

while acting as trustee and that of his OAvn knowl-

edge he could not recall any items of expenditure

except one of $25.00 to Judge Clegg.

Upon Cross Examination

AAltness testified as follows (as to turning over the

property to Ernie Parsons, his successor at Ruby)

:

Q. You instructed him to look after this

property ?

A. That I couldn't say. I don't suppose I

did. I just simply walked off and left it.

Q. You yourself, did not pay any money

out, did you?

A. Nothing any more than what is shown

on the statement to Scannell.
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Q. You didn't pay that.

A. It was paid after I left.

Q. That was paid after you left?

A. Yes sir. If I remember right I paid no

money at all when I was at Nenana, or at

Ruby rather.

Q. Did you re-deed any property to Mr.

Verhonic, or did you just return the deed?

A. I returned all the papers in connection

with it. I didn't re-deed anything.

Q. You did nothing at all in reference to

the trusteeship, did you?

A. No.

Q. Were you on the property at all after

you were appointed trustee?

A. I don't think I was. [103]

Q. You don't know what was there?

A. No.

Q. You made no effort to sell it, did you
Mr. Cody?

A. No. I made no effort to sell it.

Q. Did you make any effort to lease tlie

ground.

A. No. [104]

E. COKE HILL,

being duly sworn as a witness for the defendant,

testified as follows:

That he was practising law in the Ruby Dis-

trict during the year 1917. That he prepared the
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deed from Tim Buckley to Albert Verhonic, the

same being plaintiff's Exhibit 4, and was a sub-

scribing witness thereto. That with reference to

that transaction, he was asked,

—

I

Q. Did Bart Buckley at that time, or any'

other time, ever tell you that he was the owner

of a one-half interest in the property which

stood in Tim's name and which was transferred

by that deed?

A. I have no recollection of any such state-

ment by Mr. Bart Buckley. I am practically

certain that he did not say that to me. ^

Q. Did he at any other time or place make ^^

such a statement to you ? ^^H
A. Well, I am practically certain he did not.****** •jt

Q. Before preparing that deed, did you have

any conversation with Tim Buckley and Bart

Buckley as to who was the owner of the interest

which you afterwards put in that deed?

Mr. TAYLOR objects as irrelevant, incompetent

and immaterial, which objection is overruled and

exception allowed.

A. I had conversations that I am sure of

with Tim Buckley, and my best recollection is

that Bart Buckley was present.

Q. And what was said there as to what, if

any, interest Bart Buckley had in that prop-

ertv ?
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A. I am quite sure that Mr. Tim Buckley

told me that Mr. Bart Buckley had no interest

in this property.

That in the discussions, the personal property

mentioned in plaintiff's exhibit No. 3a, being a bill

of sale from David Ward and Tim Buckley to

Albert Verhonik, was also mentioned. That he was

also present at a meeting of at least some of the

people named in the document—plaintiff's exhibit

No. 3, and he has a distinct recollection of asking

whether Mr. Bart Buckley had any interest in this

property and that the answer was that he had noth-

ing to do with it.

Q. That he answered that he had nothing to

do with it ?

A. As it comes to me, that is as near as I

remember the words, but I can 't be sure about it.

Q. Well, are you sure that he definitely told

you on or about the time of these [105] instru-

ments that he did not have any interest in the

property described in those instruments, in

some words and some form?

A. As I said before, I am not definitely cer-

tain as to Mr. Bart Buckley's statement. I am
definitely certain that that was the impression

that I had from Tim Buckley, and I think also

from Bart Buckley. I am definitely certain

about getting that impression from Tim Buck-

ley and about Tim Buckley saying that Bart

Buckley had no interest in this property.
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My impression is that Bart Buckley had some

other property; some wood somewhere else;

and at this meeting there was discussion about

that wood, and there was discussion about some

groceries and things in a cabin. Yes, Tim

Buckley was present at that meeting and

Bart Buckley was present at that meeting

because both of them took part in the discussion

about that cabin and groceries.

Q. Are you definite in your recollection that

Bart Buckley did not tell you that he had any

interest in this property?

A. I am perfectly certain of that. I am cer-

tain of it, not because I remember the exact

conversation, but because, if he had told me he

had an interest, a half interest in this prop-

erty, this agreement w^ouldn't have been this

way.

Upon Cross Examination, the witness testified:

Q. Did you make any other papers out in

connection with this matter that were not used ?

A. I haven't any recollection. I probably

did. I don't think that I ever during my life

drew any agreement of that caliber of that gen-

eral character that I didn't have to draw them

from one to four or five times. People change

their minds. For instance, at this meeting I

remember a discussion about certain properties

that make me think it is probable that I changed

the agreement after that.
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Q. This agreement (Plaintiff's Exhibit 3)

was not signed at that meeting, was it?

A. I can't tell you. It may have been signed

at that meeting. I am not sure.*******
Q. And you can't swear positively that you

ever had any conversation with Bart Buckley

regarding his interest in the property.

A. The best of my recollection is that Bart

and Tim were together. That Tim carried on

most of the conversation; my recollection of

Bart is that he was kind of sulky at that time

and wasn't saying much of anything, but that

Tim and Bart were more or less together. That

is the best recollection I have, and at that

meeting, as it comes to me now about those pro-

visions, I am very sure that Bart [106] was

present and that Tim was present, but as to the

exact words that Bart may have used, I don't

remember.*******
Q. It was your intention in drawing these

papers. Judge, to eliminate the property of

Mr. Bart Buckley, was it ?

A. Yes sir. I think so. That is my recol-

lection of it. My recollection of it is that this

thing commenced over perhaps—I don't know,

perhaps it was started through an attachment

I put on the property at the request of Mr.

Emile Morvan. I rather think that is what
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precipitated this action.

I asked Bart Buckley to sign these papers as

I recollect it, and my recollection is that he

refused because he said he had no interest in

this property; at least, Tim said that, and I

think Bart was present.

Q. Wasn't it because he had no interest in

the partnership of Buckley and Ward?
A. Well, it might be that that would be the

same thing. My recollection is that he had no

interest in this property. I remember that there

was some discussion about different boilers and

different plants and different wood.

Q. If he had been a member of that partner-

ship, it would have been immaterial as to what

he owned?

A. Possibly; that is a legal question; it

might be. ^ * *

Q. And you didn't include his personal

property ?

A. ^"0. I didn't include his personal prop-

erty. That may have been because they told me

he was not a member of the partnership of

Ward and Buckley. I can 't say about that. [107]
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ALBERT VERHONIC,

the defendant, being duly sworn as a witness in

his own behalf, testified as follows:

That he is the same Albert Verhonic who is named

as grantee in the deeds and Bill of sale executed

by Tim Buckley and David Ward, and also the

party named in the Trust Agreement made with

said parties on July 12, 1917; (the same being

plaintiff's exhibits Nos. 3, 3a, and 4 and defendant's

exhibit D respectively.

That the said papers were signed at the N. P.

Johnson cabin on Long Creek in the Ruby District

at a meeting of the creditors of Buckley and Ward
on the night of November 12, 1917; that there was

only one meeting of the creditors; this one. That

present at said meeting were himself, Tim Buckley,

Bart Buckley, a number of other persons, creditors

of said Buckley & Ward and E. Coke Hill, their

attorney. That he does not remember David Ward
being present.

That the papers were read aloud by Coke Hill;

that Coke Hill turned in his chair to Bart Buckley,

and said, ''Now Bart, you don't own no interest

whatever in the mining property, nor the wood

—

and he said ''No".

In connection with this testimony, the following

questions were asked the witness by his counsel,

—

Q. Did he (Bart) say anything at that time

about having a half interest in the property

that stood in Tim's name?
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A. He had some interest before he signed

that, but everything was supposed to be turned

over to the creditors.

Q. Answer me. Did he at that time say any-

thing about his claiming half of Tim 's interest ?

A. Nothing at all. No.

Upon

Cross Examination

regarding this matter, witness was asked,

—

Q. Did you know what interest Bart Buckley

had prior to that meeting?

A. He was supposed to have a sixteenth in-

terest before that meeting.

That he remembers Tim Buckley doing some

signing, but does not remember Ward being there

or signing the papers.

That right away, after being appointed Trustee,

he went down and checked off the machinery on the

Novikaket claim and made a list of it. That he did

not check off the machinery on the Buckeye at that

time as it was locked up in the boiler house on said

claim. That he put a lock on it himself. That wit-

ness produced a list of said property,—Defendant's

exhibit '

'B ". That he thereafter rented some of this

machinery to Deacon & Company, who were oper-

ating on the center one thousand feet [108] of the

Novikaket claim, and then checked it out to them.

That never at any time did Bart Buckley come

to him and claim any interest in the property that
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Tim Buckley transferred to him, until after this

suit was started. That he also looked over the wood

included in the Bill of Sale ; that all the wood was

located on the Novikaket claim; one big pile was

situated on the center one thousand feet, about

11114 coi'ds, and another big pile was situated on

the lower 1000 feet about 145 cords; other small

piles were scattered over the claim. That Bart

Buckley took about 20 cords and some timber from

said claim not included in the above. That he had

Bart Buckley arrested for taking this wood, but dis-

missed the charge upon Bart's promising to pay

for it. That he never paid witness for it. That he

sold all of the wood to Deacon & Co. for $9.00 per

cord. That he delivered 296-1/3 cords to them; that

he also sold 12 logs or mining timbers; the rest of

them having been removed or stolen. That he deliv-

ered this wood in the summer time in the year 1918.

That witness and his teamsters hauled and deliv-

ered all of said wood, that he never advertised for

bids, nor called for bids from any other person for

the hauling of this wood. That the said wood was

worth more than $9.00 per cord, but that Deacon &
Co., would not pay him any more for it delivered

at their boiler house, and claimed they could get it

from the woods at that price, and that if he had not

sold it to them, the wood would have rotted. That
he received for said wood the sum of $2667.00. That
the wood on the center 1000 feet of said Novikaket

claim was situated straight up from where Deacon
& Co. were working.
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Witness says that the piles of wood were covered

with snow and glaciered so that it would have cost

more to haul it in the winter than in the summer

time. That all the wood was on the Novikaket claim.

That shortly after taking possession of the prop-

erty, he rented some of the machinery to some of

the laymen that were already on the ground, to wit

:

Deacon & Company, in which was included a boiler,

and that while in use by said Deacon & Co., it blew

up and was totally destroyed. That the witness

never attempted to collect anything from Deacon

& Company for this boiler because he considered

that it was not their fault. jf,

That witness also shipped a pump which was new

and unused to Seattle, Washington, as it was of no

use in that vicinity. In regard to this pump, he says

that Tim Buckley told him to send the pump out-

side and get whatever he could for it, and that he

said *'We might get three or four himdred dollars

for it".

In this connection the following occurred on cross

examination,

—

Q. When did he tell you that ?

A. Before I hauled it into town, after I was

trustee. [109]

Q. Do you remember what date it was?

A. It was sometime in 1918, in the spring

of the year. * * *
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Q. Don't you know that Tim Buckley left

Long Creek immediately after the signing of

those papers, and went down to Marshal ?

A. The chances are it was afterwards ;
* * *

Witness testified that the total amount received

by him from said trust was $5254.41, made up as

follows

:

From sale of wood $2667.00

From Royalties collected from various

lessees then working on the Novikaket

claim 2287.41

From Rent of Machinery 300.00

Total $5254.41

That the lessees referred to were there prior to

the time he took charge of same.
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That he paid out as follows:

November 12 1917 Team, 1 day 30.00

Nnvpmbei* 12 1917 10.00

May 4 1918 Tacking up notices 10.00

6 3 Round trips 15.00
yy 1 4 horse team 30.00
>» 2 Swampers 8.00

7 2 single teams 60.00
>> 2 Swampers 16.00

8 1 Single team 30.00
>> 1 Swamper 8.00

March — Looking over machine 10.00

May 5 Pd. V. R. McDonald, Commr. 12.25

19 Attended cleanup 6.00

24 Attended cleanup 6.00

June 4 Team 20 hours 60.00

5 Tetmi 20 hours 60.00

6 Team 10 hours 30.00

7 Team 17 14 hours 52.50

8 Team 20 hours 60.00

10 Team 20 hours 60.00

11 Team 11 hours

Pump to town

33.00 606.75

No date 30.00

<( <( Team 14 days 420.00

(( (<

31

Team 14 days

Marvin

450.00 900.00

August 1772.30

September 23 Mrs. Kelly 906.35

24 Mazue 408.00

August 31 Coke Hill 204.00

Sept. 25 Shipping out pump 46.50

Charge—no detail 15.00

M. Sickenger 1.50 3353.65

4860.40
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Upon cross examination

as to these disbursements, the following occurred,

—

Q. I notice here (in book) it says Nov. 12,

1 team 1 day and myself 10.00.

A. $30.00 for the team and $10.00 for my-

self. November 12th, of what year?

Q. 1917.

A. That was when I went down there and

put the machinery together, hauled it together

on the claim. [110]

Q. You were not appointed then. It was on

the evening of the 12th that you say these

papers were signed, and on the 13th that you

got the papers.

A. The chances are that I made a mistake.

Maybe I didn't keep the correct time, you know.

With reference to his charge for hauling wood,

the witness stated that he charged six dollars per

cord for hauling wood from Bear Pup, about 4%
miles from the Novikaket claim, but that he charg-

ed the trust estate by the day,—$30.00 per day and

that some days he hauled five cords and some days,

six cords.

Upon
Cross Examination

regarding this matter, he was asked:

Q. And you think that that was a reason-

able charge?
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A. Well, I figured it was a little bit stiff.

But I had to move the wood because they could

get wood for $9.00 per cord and if the wood

was left there, it would have rotted and I had

to get all the money I could to pay off these

debts. * * *

Q. Did you ever advertise or offer the haul-

ing of this wood to anybody else ? 1

A. No. I did not. f

Upon being shown the map,—Plaintiff's Exhibit

1, the witness says: "The map shows approximately

the correct position of the wood on the claim."

And upon being cross examined, he was as]s:ed

:

Q. So that you did not haul the wood more

than a thousand feet at any time ?

A. Yes, about a thousand feet; close to a

quarter of a mile. But I would have to turn

around those ditches and washouts. It would be

quite a bit further than in a straight line.

Witness further says that he looked after this

property until the spring of 1919 when he turned

it over to the defendant James Cody, who at that

time was agent for the Northern Commercial Com-

pany at Ruby, Alaska. That he interviewed all the

creditors he could find about this transfer, and

that they were willing for him to transfer every-

thing to Cody. So he made out and delivered to Cody

a deed to all the property included in said trust
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and gave him all the papers in connection there-

with, and about four hundred dollars in cash be-

longing to it. That James Cody remained in Ruby

but a short time and then went to Nonana, Alaska,

and never returned to Ruby. That after Cody left

Ruby, the Northern Commercial Company handled

the money for the estate. That he received this

deed back from Cody in 1929 by mail from Daw-

son,—after this suit was started, and that Cody

returned the sum of $47.00 to him. Upon cross ex-

amination regarding this matter, witness was asked

:

[HI]

Q. Do you have the papers he sent back to

you?

A. They are right there.

Q. Do these papers include any deed?

A. Yes.

Q. Will you produce it?

The Court. A deed to whom?
Mr. Taylor. From Mr. Cody to Mr. Verhonic.

A. I have no deed from Cody to me, except

I have the deed from Tim Buckley to me. That

is right there.

Q. And you say in your answer that you

deeded it to Mr. Cody?

A. That paper that Tom DeVane made out

I gave to Cody and Cody has given it back to

me. And that is right there.
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Q. But he never made any other paper to

you?
^

A. No. No other paper.

The witness also testified that since 1917 there

had been no chance to sell any of the property be-

longing to said trust until the year 1933 (1932)

when he could have sold the boiler. That he never

did anything with the ground turned over to him

by David Ward. That he let it run out because he

had no money with which to do the representation

work and that he did not think the ground was

worth it.
J

Upon
I

Cross Examination '

regarding his efforts to sell the property, he was

asked

:

Q. Did you ever try to sell any of it?

A. No because there wasn't any chance.

Q. Did you ever try ; did you ever make any

effort?

A. If anybody come along and wanted to

buy it, I would try it then, but there never was.

Witness further testifies that in the summer of

1933, he executed an option agreement to and with

one Mr. Reed to sell the interest of the trust

estate in the Novikaket claim for fifteen thousand

dollars and that he believes that that sum is a fair

valuation for said interest. That nothing has as yet
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been paid on the option. He further states that he

was the largest creditor of the firm of Buckley &

Ward and that he has not yet been paid anything

on account of his claim as creditor.

Witness further testified on cross examination,

that he was down on the Buckeye claim some time

after he turned the trust over to the defendant

Cody and that he then saw Bart Buckley, Captain

Crane and one Meyerhoffer mining on said claim.

That [112] they mined there and moved the ma-

chinery. Witness was asked:

Q. Are you sure Bart Buckley was there?

A. Certainly he was there.

Q. Did you have anything to say to him

about mining.

A. No. I did not.

Q. Talk to him at all?

A. No. I didn't.

Upon his redirect examination,

the witness was asked by the Court:

Q. What machinery is there now?

A. On the Novikaket is a boiler and one

hoist and I don't know where there is—there is

a pumping engine and a pump and there may

be a pump or two left around there.

Q. You don't know for sure?

A. No. I don't know for sure, and then all

the small stuff has gone off; disappeared.

Q. What is the value of the machinery on

the Novikaket claim?

A. Well, it might be a thousand dollars, say.
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Witness further testified; That after he turned

over the trust property to Cody, he kept his eye on

the real and personal property included in the trust

because he was the largest creditor and because he

was back and forth on Long Creek in the vicinity

of this property pretty nearly all the time ; that all

of the money which he received as Trustee went to

pay off the attachment creditor and preferred cred-

itors mentioned in the trust agreement, and that

neither he, Verhonic, nor any other general cred-

itor has ever been paid anything upon his claim;

that there is no money in the trust estate with

which to pay any of the general creditors; That

in 1929 he received the papers back from Mr.

C^ody and was informed that he, Verhonic, was

the real trustee; that the general creditors, with

bills to the amount of $10,828.22 for the payment

of which the trust agreement and conveyances were

made, have never yet been paid a cent and there

is no money in the trust estate to pay them any-

thing; that witness as trustee has never received a

cent of compensation for his work as trustee; that

any work which he, his men and his teams did for

the trust estate was done at the going price for

such work in that locality.

CHAS. E. TAYLOR
Attorney for plaintiff.
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Due service hereof admitted this
,

19.

Attorney for [113]

[Endorsements] : Filed in the District Court,

Territory of Alaska, 4th Div. May 11 1935. N. H.

Re-filed in the District Court, Territory oi

Alaska, 4th Div. May 20 1935. N. H. Castle, Clerk,

by E. A. Tonseth, Deputy. [80]

[Title of Court and Cause.]

STIPULATION AS TO PROPOSED
AMENDED BILL OF EXCEPTIONS.

The defendant Albert Verhonic does not waive

his "Jurisdictional Objection to Bill of Excep-

tions" which was heretofore filed in this cause upon

the 19th day of April, 1935, but expressly relies and

insists upon the same.

However, in case said Jurisdictional Objection to

Bill of Exceptions should be overruled, defendant

Albert Verhonic hereby stipulates that plaintiffs'

proposed Amended Bill of Exceptions, filed in the

above entitled cause on the 11th day of May, 1935,

conforms to "Defendant Verhonic 's Objections and

Proposed Amendments to Plaintiffs' Proposed Bill

of Exceptions", which objections and proposed

amendments were filed in this cause upon the 19th

day of April, 1935, and that therefore said objec-
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tions and proposed amendments to the original pro-

posed Bill of Exceptions do not apply to said pro-

posed Amended Bill of Exceptions.

The parties hereto specifically stipulate that de-

fendant Verhonic's "Jurisdictional Objection to Bill

of Exceptions" filed herein on April 19, 1935, shall

apply to plaintiffs' proposed "Amended Bill of Ex-

ceptions" above mentioned and be deemed to refer

to said "Amended Bill of Exceptions" wherever

it mentions plaintiffs' original proposed Bill of

Exceptions, which were filed in this cause upon the

10th day of [114] October, 1934.

Service of plaintiffs' proposed "Amended Bill of

Exceptions", by receipt of a copy thereof, is here-

by acknowledged this day by defendant Albert

Yerhonic.

Dated at Fairbanks, Alaska, this 9th day of May,

1935.

CHAS. E. TAYLOR
Attorney for Plaintiffs.

HARRY E. PRATT
Attorney for Defendant

Albert Yerhonic.

[Endorsed]: Filed in the District Court, Terri-

tory of Alaska, 4th Div. May 11, 1935. N. H. Castle,

Clerk. [115]
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JURISDICTIONAL OBJECTION
TO BILL OF EXCEPTIONS.

Comes now Albert Verhonic, one of the above

named defendants, and objects to the consideration

by the Court of plaintiffs' proposed Bill of Excep-

tions filed in this cause upon the 10th day of Octo-

ber, 1934, for the reason that the Court has no juris-

diction to consider any Bill of Exceptions filed in

the cause on October 10, 1934.

As reason for this motion, this defendant calls

the Court's attention to the following matters:

(a) June 27, 1934, final judgment was filed

herein

;

(b) June 28, 1934, plaintiffs filed herein their

motion asking for an extension of ''sixty days

time from the date hereof in which to prepare,

serve and file their Bill of Exceptions herein";

(c) June 29, 1934, Judge Gore at Nome en-

tered a minute order extending the time sixty

days for preparing, serving and filing the Bill

of Exceptions;

(d) July 16, 1934, Judge Gore made a

written order which is filed in the above en-

titled cause extending the time for said Bill of

Exceptions thirty days in addition to the sixty

day period theretofore allowed. There has been

no further extension of time. [116]

The ninety day extension of time from June 29,

1934, was up on the 27th day of September, 1934,

when the day of the order is excluded and the last
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day included, as provided by Section 3275 C. L. A.

1933, the same being Section 1320 C. L. A. 1913.

This is a suit in equity and the Court would have

no power to allow a Bill of Exceptions or extend

the time for the same after the expiration of the

time provided by law and extensions within time.

Section 3870 C. L. A. 1933 (Sec. 1204 C. L. A.

1913) provides
u* * * ^^^ ^ statement of such exceptions

prepared and settled as in an action and the

same shall be filed with the Clerk within ten

days from the entering of the decree or such

further time as the Court mav allow." .

The Circuit Court of Appeals for the Ninth Cir-

cuit, in a case from Alaska, to-wit, Dalton vs. Haze-

let, 182 Fed. 561, held, page 568,

''These exceptions were not filed with the

clerk until more than six months after the en-

tering of the decree; but the appellants reply

upon the order of March 29th allowing the de-

fendants 90 days for preparing and settling

exceptions. When that order was made, the

time for filing exceptions had long since expired,

and the Court had then no authority to extend

the time, (citations).

''In Dalton v. Gunnison. 165 Fed. 873, the

question was whether a delay in settling and

signing a bill of exceptions until after the ex-

piration of the time fixed for signing the same

as extended, caused by the inability of the court



Albert Verhonic 169

stenographer to make a transcript of his notes

of the evidence and exceptions within the time

so extended, was an extraordinary circumstance

within the exception to the rule that a bill not

presented within such time cannot be signed

thereafter. The action in that case was at law,

with respect to which the procedure is governed

by the provisions of Chapter 21 of the Alaska

Code of Civil Procedure. There is no provision

in that Code, either in chapter 21 or elsewhere,

prescribing any definite time within which a bill

of exceptions must be settled and signed in an

action at law. * * * The law of that [117] case

has no application to the procedure in an action

of an equitable nature where the statute fixes

the time within which a bill of exceptions may
be signed, and where even without the statute

there is no extraordinary circumstance excusing

the delay. The so-called bill of exceptions can-

not therefore be considered on this appeal."

WHEREFORE, as the extended time for filing

the Bill of Exceptions expired with the 27th day

of September, 1934, and the Bill of Exceptions was

not filed until the 10th day of October, 1934, the

proposed Bill was too late and cannot be considered

by this Court.

HARRY E. PRATT
Attorney for defendant

Albert Verhonic.
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Service of the foregoing objections, by receipt

of a copy thereof, is hereby acknowledged this 19th

day of April, 1935.

CHAS. E. TAYLOR
Attorney for Plaintiffs.

[Endorsed] : Filed in the District Court, Terri-

tory of Alaska, 4th Div. Apr. 19, 1935. N. H. Castle,

Clerk, by E. A. Tonseth, Deputy. [118]

[Title of Court and Cause.]

PLAINTIFFS' ANSWER
TO JURISDICTIONAL OBJECTIONS TO

BILL OF EXCEPTIONS.

In answer to the jurisdictional objections of the

defendant Albert Verhonic to the filing of the Bill

of Exceptions, plaintiffs submit the following,

to wit:

That the docket entries of the Clerk of this Court

in the above entitled action do not include any order

of Court made on June 29th.^ 1934, extending the

time for filing the Bill of Exceptions sixty days

from said date, but that the said docket entries, are

as follows:

1934*******
June 27 Judgment entered

;

29 File motion for extension of time to

file Bill of Exceptions

;
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July 23 Order—dated July 13, extending time

to file Bill of Exceptions 60 days;

'^ '* Order—dated July 16, extending time

to file Bill of Exceptions an addi-

tional 30 days;*******
October 10 Bill of Exceptions filed

;

That the above entitled cause and cause No. 3357 of

this Court, were tried together and it was stipulated

between the respective parties at said trial, that the

evidence received at said trial should be considered

as the evidence of both cases so far as the same

might apply thereto.

That the docket entries of both cases were there-

after presumed to be in duplicate and counsel for

plaintiff examined the docket entries of the above

cause No. 3239, and was governed by the date and

entry above shown, to wit: Order dated June 13th;

that said Counsel did not examine the docket of

cause No. 3357, supposing that the enty in the said

docket was identical with the above.

That since the service of *' Jurisdictional Objec-

tions" upon him. Counsel for plaintiffs has exam-

ined the Clerk's docket entries in cause No. 3357

aforesaid, and [119] finds therein mention of a tele-

gram from one T. Jensen, Clerk of the Court for

the Second Division, advising that a minute order

had been entered by Judge Gore at Nome, Alaska,

on June 29th, 1934, allowing extension of time for

sixty days for filing the said Bill of Exceptions.

That no minute or other Order of said Court ap-

pears in the files or records of either said cause No.
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3259 or 3357, in the office of the Clerk of the Court

for the Fourth Division of Alaska.

That supposing that the said order extending said

time for filing the said Bill of Exceptions was dated

on July 13th, as shown in said docket entries, Coun-

sel for plaintiff prepared, served and filed said Bill

of Exceptions on October 10th as appears in the files

and records of said actions.

Counsel for the plaintiff further desires to say

that he was advised by the Clerk of the Court by

telephone of the receipt of said telegram, but did

not note the date thereof, and depended entirely

upon the docket entry in cause No. 3239 as herein-

before stated.

That in any event, plaintiff submits that the said

order would not take effect until the filing thereof

with the Clerk of the Court in the Fourth Division

;

that being the Division in which said case was pend-

ing, and that said order did not take effect until

July 23rd, 1934, the date of the filing thereof with

the Clerk of the Court at Fairbanks, Alaska.

Wherefore plaintiffs pray that the Court consider

the said Bill of Exceptions as filed in time.

Dated, Fairbanks, Alaska, May 10, 1935.

CHAS. E. TAYLOR
Attorney for plaintiffs. [120]
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[Title of Court and Cause.]

AFFIDAVIT.

Territory of Alaska,

Fourth Division.—ss.

CHARLES E. TAYLOR, being first duly sworn

on oath, deposes and says : I am the attorney for the

plaintiff in the above entitled action. That the said

action was commenced in the District Court for the

Territory of Alaska, Fourth Division, at Fairbanks,

Alaska, and at the time the same was ready for the

trial thereof, the Presiding Judge of said Court

announced that he was disqualified to try the same,

and then and there transferred said cause to the

Second Division, at Nome, Alaska, to be tried by

P Hon. Lester O. Gore, presiding Judge at such place

;

That thereafter, the Hon. Lester O. Gore re-

transferred said cases to the Fourth Division, and

attended at Fairbanks, Alaska, and presided over

the trial of said cause together with cause No. 3357

which was tried at the same time and with the same

testimony that was produced at the trial hereof.

That said cases were tried at Fairbanks, aforesaid

on the 16, 17 and 18th days of January 1934, and

judgment thereafter rendered in both of said cases

on or about June 27, 1934.

That as soon as I was notified of such judgment,

I filed a motion in each of said cases, requesting an

extension of time for sixty days in which to prepare,

servc^ and file a Bill of Exceptions, and was there-

after notified by the Clerk of this Court, at Fair-
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banks, by telephone, that such motion had been

granted.

That I did not note the time of such notification

by said Clerk. That I do not know the date thereof.

That thereafter, the said Court, at Nome, Alaska,

of its own motion, granted an additional thirty days

time, in each of said cases, in which to file the said

Bill of Exceptions.

That the plaintiff, Bart C. Buckley, at that time

pleaded poverty and did not know whether or not

he could afford to appeal said cases, and desired all

the [121] time he could secure.

That thereafter, I examined the docket entries of

the Clerk of the Court to ascertain the date when

said Bill of Exceptions should be filed. That I as-

sumed that the docket entries of both cases would

be the same, and examined the entries in cause No.

3239, and found therein the following entries, to wit

:

July 23 F. &. E. Order, dated July 13, 1934,

extending time to prepare, serve

and file bill of exceptions, 60 days;

'' '' F & E. Order dated July 16, 1934,

extending time an additional 30

days;

That a copy of such docket entries, duly certified

to be such, by the Clerk of said Court, is hereto

attached, and made a part hereof.

That I fully relied upon such entry as I found

in cause No. 3239, and computed 90 days from July

13th 1934, as in said entry set forth, and verily
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believed that I had until October 11th 1934 to file

said Bill of Exceptions, and that I filed the same on

October 10th 1934.

That I have examined the files of both said cases,

since receiving the Jurisdictional objections from
Counsel for the defendant, Albert Verhonic, and

that there is no copy of any order of Court grant-

ing such extension of time for sixty days, but that

in the files of cause No. 3357, there is a telegram

from the Clerk of the District Court at Nome,
Alaska, advising the Clerk of the Court at Fair-

banks, that a minute order to that effect had been

entered; But that I had not examined said files

of cause No. 3357, nor the docket entries thereof

before that time.

That this affidavit is made to meet the objections

of the attorney for the defendant Albert Verhonic,

as to the jurisdiction of the Court to allow the

said Bill of Exceptions or amended Bill of Ex-
ceptions to be considered.

CHAS. E. TAYLOR
Subscribed and sworn to before me this 10th day

of May A. D. 1935.

[Seal] GEO. W. ALBRECHT
Notary Public in and for Alaska. My Comm. Ex-

pires August 15, 1935. [122]

(1934)

June 27 F. & E. Judgment and decree-

favor pltfs. 19/83

June 29 File motion for extension of time

to file B/E
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(1934)

July 23 F. & E. Order dated July 13, 1934,

extending time to prepare, serve

and file bill of exceptions 60 days ; 19/99

July 23 F. & E. Order dated July 16 1934,

extending time an additional 30

days

;

19/99

Sept. 13 Assignment of errors

Petition for appeal 5.00

Mo. for order extending time

;

Designation of place of hearing

;

Stip. re printing of record;

Sept. 26 F. & E. Order allowing appeal 19/166

F. & E. Citation on appeal 19/166

File Cost bond and enter order

approving same 19/167

F. & E. Order extending time to

and including Dec. 31 1934 to file

and docket cause on appeal 19/167

Oct. 10 File Bill of Exceptions

United States of America,

4th Division,

District of Alaska—ss.

I, N. H. CASTLE, Clerk of the District Court

in and for the Fourth Division, District of Alaska,

do hereby certify that the annexed and foregoing

is a true and full copy of the original docket entries

from June 27, 1934, to October 10, 1934, both dates

inclusive, in cause No. 3239, entitled Tim Buckley

& Bart C. Buckley, plaintiffs, vs. Albert Verhonic,

James Cody and David Ward, defendants, now re-
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niaining among the records of the said Court in

my office.

In Testimony Whereof I have hereunto subscrib-

ed my name and affixed the Seal of the aforesaid

Court at Fairbanks, Alaska, this 2nd day of May
A. D. 1935.

[Court Seal] N. H. Castle,

Clerk,

By E. A. Tonseth,

Deputy Clerk.

[Endorsed] : Filed in the District Court, Terri-

tory of Alaska, 4th Div. May 11, 1935. N. H. Castle,

Clerk.

Due service hereof admitted this May 11 1935.

HARRY E. PRATT,
Attorney for Deft. Verhonic. [123]

[Title of Court and Cause.]

DEFENDANT VERHONIC 'S REPLY TO
PLAINTIFFS' ANSWER TO JURISDIC-
TIONAL OBJECTIONS TO BILL OF EX-
CEPTIONS.

This defendant in reply to the answer to plain-

tiffs' jurisdictional objections to Bill of Exceptions

which was filed by the plaintiffs herein states:

1. On June 28, 1934, by a motion of that date,

plaintiffs prayed for an extension of sixty days

from date of motion within which to prepare, serve

and file their proposed Bill of Exceptions.
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2. On June 28, 1934, plaintiffs' attorney, Chas.

E. Taylor, telegraphed Judge Gore at Nome as

follows

:

''Fairbanks June 28, 1935

Hon. Lester O. Gore

District Judge

Nome Alaska

Re cases Buckley versus Verhonic am filing

motion both cases for order extending time

sixty days for plaintiff to prepare serve and

file bill of exceptions. Kindly wire Clerk if

motion granted Am authorized by Mr. Pratt

to say he has no objections.

CHAS. E. TAYLOR
plaintiffs attorney. '

'

3. On June 29, 1934, plaintiffs filed the above

mentioned motion.

4. On June 29, 1934, Judge Gore entered a min-

ute order in the Journal at Nome granting a sixty

day extension and on the same day the Clerk of

the Court for the Second Judicial Division tele-

graphed to the Clerk of the Court for the Fourth

Judicial Division at Fairbanks stating that the

sixty day extension was allowed by minute order.

[124]

5. Immediately after receiving the telegram of

June 29, 1934, from the Clerk of the District Court

for the Second Judicial Division, the Clerk of the

Court for the Fourth Judicial Division telephoned

the contents of the telegram to the attorneys for

both plaintiffs and defendant Verhonic.
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6. On July 13, 1934, Judge Gore at Nome signed

a written order entitled in cases Nos. 3239 and 3357

in which he recited that the time for preparing the

Bill of Exceptions had been extended sixty days

on the motion of attorney for plaintiffs and that,

therefore, control of the causes was reserved over

the present term. A carbon copy of this order was

sent by Judge Gore to defendant Verhonic 's at-

torney by mail and arrived on or about the 23rd

day of July, 1934, and this defendant verily be-

lieves that Judge Gore sent a similar copy by mail

to the attorney for the plaintiffs and that said

copy was received by plaintiffs' attorney on or

about the 23rd day of July, 1934.

7. July 16, 1934, Judge Gore at Nome, being

about to leave Nome, signed a written order en-

titled in the cases Nos. 3239 and 3357 reciting that

time had theretofore been extended sixty days for

preparing Bill of Exceptions and that an adidtional

thirty days over the sixty day period was allowed.

8. Judge Gore sent by mail a copy of this last

mentioned order to attorney for the defendant

Yerhonic and the same arrived by mail and was

received by attorney for the defendant Verhonic

on or about the 23rd day of July, 1934, and this

defendant verily believes that Judge Gore sent a

similar carbon copy to the attorney for the plain-

tiffs by mail and that the same was received by

said attorney on or about the 23rd day of July,

1934. Defendant Verhonic suggests that the files

of Judge Gore at Nome will show that he mailed
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copies of the last two mentioned orders to the

attorney for the plaintiffs as above mentioned.

9. Plaintiffs maintain that the minute order of

Judge Gore, entered in the Journal of the District

Court for the Second [125] Division at Nome would

not be effective until filed with the Clerk of the

Court at Fairbanks, Alaska. If this were the fact,

then plaintiffs' right to a Bill of Exceptions was

entirely lost by the 8th day of July, 1934, as the

Court would have had no authority to extend the

time for a Bill of Exceptions after that date, and

as the orders of Court dated July 13 and July 16

did not purport to extend the time for filing a Bill

of Exceptions sixty days, but merely recited that

the same had been done in the past.

10. Under all of these circumstances, defend-

ant Verhonic does not feel that the plaintiffs were

justified in being misled by the entry of the Clerk

of the Court at Fairbanks in the Journal on July

23, 1934, and even if plaintiffs had been misled,

there would be no jurisdiction in the Court at this

time to settle and sign a Bill of Exceptions.

The files and records of this cause are by ref-

erence made a part of this reply, and reference to

them is made as proof of the matters above alleged.

Dated at Fairbanks, Alaska, this 13th day of May,

1935.

HARRY E. PRATT
Attorney for defendant,

Albert Verhonic.
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United States of America,

Territory of Alaska—ss.

Harry E. Pratt being first duly sworn on oath

says : I am attorney for the defendant Albert Ver-

honic: I have prepared and signed the foregoing

Reply, know the allegations thereof and the same

are true as I verily believe.

HARRY E. PRATT.

Subscribed and sworn to before me this 13th day

of May, 1935.

[Seal] LOUIS K. PRATT
Notary Public in and for the Territory of Alaska.

My commission expires June 25, 1936.

Service of the foregoing Reply, by receipt of a

copy thereof, is hereby acknowledged this 13th day

of May, 1935.

CHAS. E. TAYLOR
Attorney for Plaintiffs.

[Endorsed]: Filed in the District Court, Terri-

tory of Alaska, 4th Div., May 13 1935. N. H. Castle,

Clerk, by E. A. Tonseth, Deputy. [126]

[Title of Court and Cause.]

ORDER.

This cause having been brought on to be heard

before the above Court on the 18th day of May
1935, upon the objections of the defendant Albert

Verhonic to the jurisdiction of this Court to con-
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sider the Bill of Exceptions as amended, for the

reason that the original Bill of Exceptions was not

filed within the time allowed by this Court,

And it appearing to the Court that the Docket

of the Clerk of this Court in the above entitled cause

shows that on July 27, 1934, "an order—dated July

13th 1934, was filed and entered in said cause, ex-

tending the time for filing the Bill of Exceptions

therein for a period of sixty days, and that on the

same day, to wit: July 27, 1934, an order—dated

July 16th 1934, was also filed and entered in said

cause, extending the said time for filing said Bill

of Exceptions an additional thirty days, and that

the Counsel for the plaintiffs fully relied on said

docket entries in making and filing said Bill of

Exceptions, and filed the same within ninety days

from said July 13, 1934,

And the Court having heard and considered the

arguments of respective Counsel, and being fully

advised in the premises.

It is ORDERED that the objections of said de-

fendant Albert Verhonic to the filing and consid-

eration of said Amended Bill of Exceptions by this

Court be, and the same is hereby overruled, and an

exception allowed to the ruling of the Court.

Dated, May 18, 1935.

J. H. S. MORISON
District Judge.

[Endorsed]: Filed in the District Court, Terri-

tory of Alaska, 4th Div. May 20, 1935. N. H. Castle,

Clerk, by E. A. Tonseth, Deputy.

Entered in Court Journal No. 19, Page 361. [127]
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[Title of Court and Cause.]

ORDER SETTLING AND ALLOWING BILL
OF EXCEPTIONS.

I, J. H. S. Morison, do hereby certify that I am
the duly appointed, qualified and acting Judge

of the District Court for the Territory of Alaska,

Second Division, and am the successor in office of

the Honorable Lester O. Gore, the former Pre-

siding Judge of said Court. That on account of the

disability of the Presiding Judge of the District

Court in the Fourth Division of Alaska, the said

Hon. Lester O. Gore attended at Fairbanks, in said

Fourth Division of Alaska, and presided as Judge

at the trial of the above entitled action, at the Jan-

uary 1934 term of the said Court.

That thereafter, and on June 15, 1934, the said

Honorable Lester 0. Gore, as such trial Judge,

rendered judgment in said action, and forwarded

same to the Clerk of the District Court at Fair-

banks, Alaska, and the same was received, filed and

entered by the said Clerk at Fairbanks, aforesaid

on June 27, 1934. That thereafter, on July 23, 1934,

an order was received by the Clerk of this Court,

at Fairbanks, Alaska, from the District Judge at

Nome, aforesaid, an order, dated July 13, 1934, ex-

tending the time for filing a Bill of Exceptions in

this cause, for a period of sixty days, which said

order was by said Clerk filed and entered on said

date of July 23, 1934, and that on the same day,

an order was received, filed and entered by said

Clerk, dated July 16, 1934, extending said time for
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filing said Bill of Exceptions, an additional thirty

days, and further ordered that control of said cause

be reserved over the term for the purpose of settling

said Bill of Exceptions. That thereafter, and before

the expiration of the said ninety days, and before

the filing or presentation of said Bill of Exceptions

for settlement, the said Honorable Lester O. Gore

resigned as Judge of said District Court, and is no

longer a Judge thereof. [128]

That the Presiding Judge of the District Court

in and for the Fourth Judicial Division of Alaska

is still disqualified to act as Judge in this action,

or to settle the Bill of Exceptions therein, and that

said Bill of Exceptions, as amended, has been pre-

sented to me, as successor in office to the Hon. Lester

O. Gore, for settlement and allowance, together with

a stipulation signed by the attorneys for the re-

spective parties regarding the same.

And it appearing to the Court that the said Bill

of Exceptions, as amended, constitutes the correct

transcript of the evidence in narrative form, and the

proceedings at the trial of said cause, and all mo-

tions, objections and exceptions of the parties and

rulings of the Court pertinent to the appeal in said

action, and it further appearing to the Court that

the said Bill of Exceptions as amended, has been

filed within the time allowed by the Court,

Wherefore, for the foregoing reasons, I hereby

settle, allow and sign the said Bill of Exceptions,

as amended, as and for the true Bill of Exceptions

of all matters and things therein contained, and
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order that the same be filed by the Clerk of the
above Court, and that when filed it be and remain a
part of the record in the said cause.

Dated at Nome, Alaska, this 18 day of May A D
1935.

J. H. S. MORISON
District Judge.

Due service hereof admitted this May 13 1935 at
2:30 P.M.

HARRY E. PRATT,
Attorney for Deft.

Albert Verhonic.

Objected to and Separate Objections will be filed.

H. E. PRATT. [129]

[Title of Court and Cause.]

OBJECTIONS TO PROPOSED -ORDER SET-
TLING AND ALLOWING BILL OF EX-
CEPTIONS."

Comes now the defendant Albert Verhonic and
objects to the -Order settling and allowing Bill of
Exceptions" lodged in the above entitled cause by
the plaintiffs on this 13th day of May, 1935, for the
following reasons, to-wit:

1. Defendant objects to the matters set forth
m the second sentence of the second paragraph in
the following:
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(a) That the order filed in the above men-

tioned cause on July 23, 1934, which was dated

July 13, 1934, was not an order extending the

time for filing Bill of Exceptions, but was

merely an order retaining control of the cause

over the term;

(b) That the said order of date July 16,

1934, merely added a thirty day extension to the

sixty day extension granted on June 29, 1934,

and said order did not reserve control of the

cause over the term for the purpose of settling

Bill of Exceptions or otherwise;

2. Defendant objects to that portion of the fourth

paragraph of said order wherein it states that the

Bill of Exceptions has been filed within the time

allowed by the Court, for the reason that said pro-

posed Bill of Exceptions was not filed within the

time allowed by law or orders of Court as has been

set forth heretofore in defendant Verhonic's juris-

dictional objections; [130]

3. Defendant objects to said order being signed

in any particular for the reason that the Court

does not have jurisdiction so to do, and defendant

Verhonic relies upon the jurisdictional objections

heretofore and separately set forth.

Dated at Fairbanks, Alaska, this 13th day of

May, 1935.

HARRY E. PRATT,
Attorney for defendant Verhonic.
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Service of the foregoing Objections, by receipt

of a copy thereof, is hereby acknowledged this 13th

day of May, 1935.

CHAS. E. TAYLOR
Attorney for plaintiffs.

[Endorsed]
: Filed in the District Court, Terri-

tory of Alaska, 4th Div. May 13 1935. N. H. Castle,

Clerk, by E. A. Tonseth, Deputy. [131]

[Title of Court and Cause.]

PRAECIPE.

To N. H. Castle, Clerk of the above entitled Court:

You will please prepare transcript of the record

in the above entitled cause to be filed in the office

of the Clerk of the United States Circuit Court of

Appeals for the Ninth Circuit, at San Francisco,

California, upon appeal heretofore perfected in

said Court, and will include in said transcript the

following documents, papers and records, to wit

:

1. Complaint.

2. Answer.

3. Order transferring cause to Second Division.

4. Demurrer to affirmative answers.

5. Order sustaining demurrers to parts of an-
swer.

6. Order re-transferring cause to Fourth Di-
vision.

7. Reply.

8. Opinion of Court.
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9. Findings of Fact and Conclusions of law.

10. Plaintiff's exceptions to Findings of Fact

and Conclusions of law.

10%. Order overruling plaintiffs exceptions to

Findings and Conclusions.

11. Motion for new trial.

11a. Order denying motion for new trial.

12. Judgment.

12a. Motion for extension of time to file Bill

of Exceptions.

13. Telegram from Clerk of Court at Nome
regarding extension of time.

14. Order re extension of time to file Bill of

Exceptions and reserving control of cause over

term.

15. Order extending time an adidtional 30 days

to file Bill of Exceptions. [132]

16. Assignment of Errors.

17. Petition for order allowing appeal.

18. Order allowing appeal.

19. Citation on appeal.

20. Cost Bond and Order approving same.

21. Stipulation as to printing of record.

22. Designation of place of hearing appeal.

23. Order extending time to docket cause on ap-

peal to Dec. 31, 1934.

24. Order extending time to docket cause to

March 31, 1935.

25. Order extending time to docket cause to

April 30, 1935.

26. Order extending time to docket cause on ap-

peal to June 10, 1935.
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27. Amended Bill of Exceptions.

28. Stipulation as to amended Bill of Excep-

tions.

29. Jurisdictional objections to Bill of Excep-

tions.

30. Plaintiffs answer to jurisdictional objec-

tions.

31. Deft. Verhonic 's reply to answer as to jur-

isdictional objections.

32. Order Overruling jurisdictional objections.

33. Order settling Bill of Exceptions.

34. Defendants Objections to Order.

35. Praecipe for transcript.

This transcript to be prepared as required by law

and the rules of this Court and of the United

States Circuit Court of Appeals for the Ninth Cir-

cuit and to be filed in the office of the Clerk of the

United States Circuit Court of Appeals for the

Ninth Circuit, at San Francisco, California, on or

before the tenth day of June A. D. 1935, pursuant

to the order of this Court.

CHAS. E. TAYLOR
Attorney for plaintiffs-appellant.

Due service hereof admitted this 21st day of

May, 1935.

HARRY E. PRATT
Attorney for Deft. Verhonic.

[Endorsed]: Filed in the District Court, Terri-

tory of Alaska, 4th Div. May 21, 1935. N. H. Castle,

Clerk, by E. A. Tonseth, Deputy. [133]
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[Endorsed]: No. 7883. United States Circuit

Court of Appeals for the Ninth Circuit. Tim

Buckley and Bart C. Buckley, Appellants, vs. Al-

bert Yerhonic, Appellee. Transcript of Record. Up-

on Appeal from the District Court of the United

States for the Territory of Alaska, Fourth Divi-

sion.

Filed June 1, 1935.

PAUL P. O'BRIEN,

Clerk of the United States Circuit Court of Appeals

for the Ninth Circuit.



No. 7883

Oltrrtttt (Eanrt nf K^pmin

lF0r % Nitttli CUtrrutt.
j7

TIM BUCKLEY and BART C. BUCKLEY,
Appellants,

vs.

ALBERT VERHONIC,
Appellee.

BRIEF ON BEHALF OF APPELEE.

FILED
i935

LOUIS K. PRATT,

Attorney for Appellee.





INDEX.

Page

Statement of Case 1

Argument

:

Assignment of Error No. 1 10

Assignment of Error No. 2 14

Assignments of Error Nos. 3 and 4 15

Creditors Never Paid 14

Laclies 15

Option from Bart to Tim Buckley 12

Oral Release of Trust 12

Partnership Funds 12

Resulting Trust 10

Stale Demand 15





TABLE OF CASES CITED.

|p Compiled Laws of Alaska 11

Corpus Juris 10, 11

Gorrell vs. Alspaugh, 27 S. E. 85 12

McKinnon vs. McKinnon, 56 Fed. 409 13

Shea, Admr., vs. Nilima, (CCA. 9) 133 Fed.

209 10

Wells vs. Crumpler, 109 S. E. 49 12





No. 7883

CUtrmtt (Hmrt of Aj^iiMa

TIM BUCKLEY and BART C. BUCKLEY,
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ALBERT VERHONIC,
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BRIEF ON BEHALF OF APPELLEE.

STATEMENT OF THE CASE.

Appellee does not consider appellants' statement

of the case to be warranted by the facts, so will set

forth herein the matters he considers established.

On the 12th day of November, 1917, Tim Buckley

and David Ward, individually and as members of

a mining co-partnership firm known as Buckley

and Ward, were indebted to their creditors in a

sum over $10,000. The co-partnership firm did not

have any property but Tim Buckley and David

Ward individually each had title to certain mining

claims and certain personal property which they

were willing to turn over to a trustee for the benefit

of their creditors. Consequently, upon the above

mentioned date Tim Buckley executed a deed in



favor of the appellee, Albert Verhonic, conveying

to him the above mentioned property (R 125).

Tim Buckley and David Ward jointly executed

a bill of sale to said Verhonic, transferring ma-

chinery, wood and other personal property (R 121).

Simultaneously with the execution of the above

mentioned instruments Albert Verhonic, Tim Buck-

ley and David Ward signed a trust agreement

wherein Verhonic agreed (R 10) to hold said prop-

erty for the benefit of the creditors of the firm of

Buckley and Ward, and for the creditors of Tim

Buckley, personally, and to care for such property,

renting, selling and otherwise disposing of the same

for the benefit of the creditors.

All of the above mentioned instruments were

read aloud at a creditors' meeting on November 12,

1917, where the instruments were signed. Both of

the plaintiffs and Albert Verhonic were present at

the time of such reading (R 150 and also 153).

The plaintiff, Bart Buckley, not having any record

interest in any of the property, was not asked to

sign the instruments, but specifically stated that he

had no interest in the property (R 153) (R 149).

The deed from Tim Buckley to Albert Verhonic

above mentioned, was duly recorded upon the 19th

day of November, 1917 (R 127). Albert Verhonic

as trustee took immediate possession of all of the

trust property (R 154).

In addition to being trustee Mr. Verhonic was

the largest creditor (R 127).

From November 12, 1917 to the spring of 1919

Mr. Verhonic carefully looked after the trust prop-



erty, renting some of it, selling other parts, and

collecting royalties from lessees on the Novikaket

Association Claim (R 154, 155, 156). He received

in cash some $5,254.10 (E 157). He paid neces-

sary expenses and also paid off miners and attach-

ment liens upon the property. These lienors were

listed on his book (R 158) as follows: Mrs. Keely;

Marvin (meaning Morvan) ; Mazue (correct name

Mazzie, R 118). The disbursements totaled $4,-

860.40 (R 158).

In the spring of 1919 Mr. Verhonic attempted to

substitute one James Cody as trustee. Mr. Cody

was the manager of the Northern Commercial Co.

store at Ruby, Alaska (R 141), and was a good

friend of Bart Buckley, and his substitution was

agreeable to Bart Buckley. Probably Bart Buckley

suggested to Cody that he get himself appointed

trustee (R 138). Verhonic obtained the consent of

the cestuis que trust who resided in the vicinity

to the substitution of Cody as trustee (R 144, also

160). Upon the 31st day of May, 1919, Verhonic

and Cody executed an indenture in which Verhonic

transferred the trust property, including the cash

balance, to Cody, and Cody agreed to carry out the

original trust agreement according to its terms, it

being attached thereto (R 141, 142, 143).

From May 31, 1919 until after this suit was com-

menced on October 1, 1929, Cody considered him-

self trustee (R 146), and Verhonic also considered

Cody trustee (R 160, 161). Cody did not record

said indenture but returned the same to Verhonic

after the beginning of this suit, and Mr. Verhonic



delivered it up in court to be cancelled, and the

same was cancelled by order of Court, the Court

declaring that Cody never had been trustee (R 61).

None of the general creditors have been paid

anything (R 164). Verhonic as trustee has not

been paid anything for his services (R 164), al-

though he was paid the going price for hauling cer-

tain wood belonging to the trust estate which he

sold (R 164). ^

Almost twelve years after the trust agreement

and deed were executed this suit was commenced,

to-wit: on October 1, 1929 (R 10). S
Plaintiff allowed more than four years to elapse

between the bringing of this suit and the trial,

which was in January, 1934.

Tim Buckley did not appear in the trial as a

witness, nor was his deposition taken (R 48),

though he was alive at the time and living in

Ireland (R 135).

At the trial Bart Buckley injected a new issue

into the case by claiming that the property which

Tim had conveyed to the trustee had been purchased

with partnership funds, and that Bart was an

equitable half owner in the same though Tim held

the legal title (R 102, 103).

The complaint had set up no such state of facts,

but had alleged that Tim and Bart were the owners

in common of the property (R 3) ; that Tim had

deeded his own and Bart's interest in trust (R 4)

and that the trustee, Verhonic had abandoned his

trust (R 6). The prayer was to declare the trust

abandoned by Verhonic, and to cancel the trust deed



as a cloud upon plaintiffs' title, and to remove the

same (R 9).

Mr. Bart Buckley put in evidence deeds that were

executed in favor of Tim Buckley between Novem-

ber 20, 1914 and June 4, 1915, whereby Tim re-

ceived title to an undivided ten-thirty-seconds

(10/32) interest in the Novikaket Claim (E 102).

Mr. Bart Buckle}^ also claimed that the above in-

terest, and also a sixteenth (1/16) interest which

he, Bart, took in his own name, were purchased

with the funds of the co-partnership consisting of

Tim Buckley, Con Buckley and Bart Buckley

(R 101, 102), and that Con withdrew and received

a deed from Tim Buckley, plaintiffs' Exhibit 13 of

date June 7, 1915, to an undivided one-eighth (Vs)

interest (R 102).

A little over two months after Con Buckley with-

drew, to-wit: upon the 20th day of August, 1915,

Bart Buckley received a deed in his own favor to

an undivided one-sixteenth (1/16) interest in the

Novikaket Claim (R 102). In the latter half of

1916 and in 1917 the co-partnership firm of Buckley

and Ward were mining. Bart Buckley was work-

ing with them but claimed that he was not a partner

but was working for nothing because his brother

Tim blamed him, Bart, for the losses which Buckley

brothers had sustained in mining.

Bart Buckley attempted to introduce in evidence

in the trial a certified copy of an alleged option

agreement between him and Tim Buckley wherein

it was recited that Bart Buckley was a half owner
with Tim in certain interests in mining claims



and personal property, and that Bart was to sell

his interests for the sum of $12,000, Tim securing

the payment for the same by promissory notes due

at specified periods (R 106, 107). There was only

one witness to the alleged option, to-wit : Tim Scan-

nell (R 107), and the instrument was not acknowl-

edged. It was dated July 1, 1917, but not recorded

until December 8, 1917 (R 108), by which time Tim

had left the Ruby district and gone to the town of

Marshall, a distance of several hundred miles, and

later to Ireland (R 135).

The laws of Alaska did not permit the recording

of such an instrument, and therefore a certified

copy of the same was not admissible. The Court

rejected said instrument as any proof except as

proof of what Bart did in the way of recording

(R 106), he claiming that it had just been brought

to his notice in December, 1917, that his brother

Tim had conveyed a one-quarter (1/4) interest in

the Novikaket by the deed of November 12, 1917

(R 106 and also 137).

Bart did not show where the original of said

alleged option was, nor did he call said Tim Scan-

nell, the alleged subscribing witness, as a witness

on the trial, nor did he account for his failure to

call him (R 105, 106) ; nor did Bart produce the

alleged promissory notes recited in the option to

have been executed by Tim. It appeared from

Bart's testimony that Tim could not read (R 136).

Upon the 20th day of July, 1917, Bart executed

a deed in favor of Tim Buckley for the recited con-

sideration of $100, conveying to Tim (practically



the same property as had been mentioned in the

option except) the undivided one-sixteenth (1/16)

interest in the Novikaket Association which stood

in the name of Bart, and also conveying about the

same interests in the other claims and personal

property which were mentioned in the alleged op-

tion, the option, however, having recited a one-

quarter (1^) interest in the Novikaket as being

owned in equal parts by Bart and Tim (R 109, 110).

This deed was duly executed in the presence of two

witnesses and acknowledged before a notary public

to whom Bart acknowledged that he signed the same

freely and voluntarily (R 111). This deed was

duly recorded upon the 22nd day of July, 1917

(R 111).

In regard to the last mentioned deed Bart, at the

trial again introduced an issue of which his plead-

ings had given no hint. He claimed that his brother

Tim had forced him to execute the above mentioned

deed (R 109). In another place he stated that he

had executed the deed freely and voluntarily be-

cause he expected Tim to pay him $100 therefor,

which was not paid (R 140, 141) ; again he stated

he was afraid Tim would murder him, yet he waited

from 1917 to 1929 to bring any suit relative to the

deed (R 140).

On the 9th day of October, 1917, a complaint and

summons in the case in the District Court, Fourth

Division, Territory of Alaska, entitled Emile

Morvan, plaintiff, against Timothy Buckley, David
Ward and Bart Buckley, doing business under the

firm name of Buckley and Ward, defendants, were
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served by the Marshal upon Bart Buckley. Bart

admitted that he read the complaint, and that it

stated that he, Bart, was a member of the firm

(R 112). He further admitted that the Marshal

attached his, Bart's, property in the action, to-wit:

all of his right, title and interest in the Novikaket

Association, and machinery, and that the Marshal

served a copy of the writ of attachment upon him,

Bart, personally, and that he, Bart, saw the posted

notices of writ of attachment upon the property,

and that he did not disclaim being a member of the

partnership nor do anything about the attachment

when he saw plaintiff's attorney shortly afterward

(R 113). Later Bart stated he had disclaimed

being a member of the partnership to plaintiff's

attorney, E. Coke Hill, and when the Court himself

questioned him about the two different stories he

had told on the witness stand, his answer was very

indefinite (R 114, 115).

At the time the trust agreement, and trust deed,

and bill of sale were executed Bart Buckley was at

the creditors' meeting and heard them read aloud,

but did not state that he had any interest in the

property (R 150, also 153). He specifically stated

at the creditors' meeting that he did not have any

interest in the property, and had made such state-

ments before to the attorney who drew up the

instruments, to-wit: Judge E. Coke Hill, Judge of

this court at that time (R 148, 149, 150, 152 and

153).

Bart Buckley never made any claim of owner-

ship to the trust property to the trustee Verhonic



(R 154), nor did he make any such claim to the

trustee Cody (R 146). Trustee Verhonic collected

royalties on the one-quarter (%) interest in the

Novikaket conveyed by Tim Buckley, to the amount

of $2,287.14, and Bart Buckley permitted him to

collect such royalties and never claimed any in-

terest in the property or in such royalties (R 154,

157). Any wood which Bart Buckley owned was

in reality sold to the firm of Buckley and Ward,

(R 50, also 136 and 139).

After Mr. Verhonic attempted to substitute Cody

as trustee he nevertheless looked after the trust

property, as he was the largest creditor and was

going back and forth in the vicinity of the trust

property (R 164). There was no opportunity to

sell any of the property (R 146 also 162), but in

the summer of 1933 Verhonic was able to give an

option to a prospective purchaser (R 162).

In addition to general denials defendant set up
stale demand or laches on the part of the plaintiffs

in bringing the suit October 1, 1929, when the deed

alleged to be a cloud was executed and recorded in

November, 1917, and admittedly known to have been

recorded by Bart Buckley before the 8th day of

December 1917 (R 131 also 134).

The Court found that the demand was stale and
that plaintiffs were guilty of laches, as the witnesses

had forgotten much (R 51, 52), and as Tim Buck-
ley, the most important witness was in Ireland, and
that many of the creditors who had been present

at the meeting could not be gotten as witnesses, and
that their claims were now outlawed, though they
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would have been subject to suits and attacbments

if the present claim of Bart Buckley had been

known to them at an early period (R 51).

The Court found that Tim Buckley was the owner

of the property which he transferred, and that Bart

Buckley was not the owner of any part thereof, and

that even if he had been the owner their laches

estopped him from raising the point some twelve

years later.

We believe there is ample evidence to justify the

Court's decision.

ARGUMENT.

AS TO ASSIGNMENT OF ERROR No. 1.

In this assignment the Court held that Tim Buck-

ley was the owner of the property, and that Bart

Buckley was not.

Bart Buckley admitted that the record title was

in the name of Tim, but claimed by reason of a

resulting trust that he, Bart, was a half owner.

The findings of fact of the trial court will be

sustained unless there is no sufficient evidence on

the subject.

In C. J. p. 440 it is stated:

"The general rule as to the character of the evi-

dence necessary to establish a resulting trust,

although expressed in varying phraseology, is in

effect that a superior measure of proof is required,
and the uncorroborated evidence of a single witness
has been held insufficient. * * * "

In Shea, Administrator, against Nilima (C. C.

9th C. from Alaska), 133 Fed. p. 209, the court

f
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states that: The testimony required to establish a

trust must be full, clear and satisfactory.

In 65 C. J. p. 448, it is stated

:

"In order to establish a resulting trust by parol
evidence, as against the holder of the legal title to

property, all the essential facts and circumstances
must be clearly showTi, and the evidence must estab-

lish certainly and definitely the terms of the trust

and, although it has been held that it need not be
uncontradicted or undisputed or free from contra-

dictions, it must be of such a character as to dis-

close the exact rights and relations of the parties

and leave no essential element to conjecture or pre-
sumption, or to remote and uncertain inference,

especially after a long lapse of time, where the
death of witnesses and the loss of evidence render it

practically impossible to make a defense, and where
the evidence is uncertain, vague, indefinite, doubt-
ful, conflicting or unsatisfactory, or consists of mere
conclusions, or is based solely upon a theory other
than the existence of a resulting trust, no trust will

be held to be established. '

'

We submit that there is plenty of evidence to sus-

tain the Court's finding. In the complaint itself

no claim was made as to a resulting trust, but the

direct allegation was made that the plaintiff Bart

Buckley was an owner as a tenant in common with

Tim Buckley (R 2).

Sec. 4263, Subdivision 3 and 7 C. L. A. 1933, pro-

vide :

"Third. That a witness wilfully false in one part
of his testimony may be distrusted in others.
"Seventh: That if the weaker and less satisfac-

tory evidence is offered when it appears that
stronger and more satisfactory was within the
power of the party, the evidence offered should be
viewed with distrust."
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Consequently, when Tim Buckley neither ap-

peared in person or by deposition to testify in

corroboration of Bart Buckley as to Bart's interest

in the property, the Court was warranted in view-

ing Bart's testimony with distrust.

The alleged option from Bart to Tim (R 106)

was no evidence at all under the Court's ruling

(R 106), which was the correct ruling under the

laws of Alaska.

The option may have been a forgery, as the origi-

nal was not produced, nor was the alleged subscrib-

ing witness called, nor was the testimony of Tim

Buckley obtained. Again, as Tim Buckley could

not read (R 136) he might have signed such an

instrument after the same had been misread to

him in the part where it recited Bart Buckley to

be a half owner in a one-quarter (1/4) interest in the

Novikaket. Again, the recital might have been

overlooked by Tim Buckley.

The fact that twenty days later Bart Buckley

made a good and sufficient deed in favor of Tim

conveying all of his record title to the Novikaket,

and all of his alleged title to other property, in-

dicates an error in the statement in the alleged

option, and also indicates the intention to convey all

he had, and if he had an equitable interest beyond

his legal interest he must have orally transferred

that to Tim before the creditors' meeting, as he

then stated he had no interest (R 149). An interest

in a resulting trust could be released orally.

Gorrell vs. Alspaugh, 27 S. E. p. 85 ; Wells vs.

Grumpier, et al., 109 S. E. p. 49.
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The Court was warranted in refusing to set aside

the deed from Bart Buckley to Tim Buckley exe-

cuted July 20, 1917, and recorded two days later,

as Bart Buckley's own testimony showed that it

was not executed under duress, but for a con-

sideration of $100 which he had trusted his brother

to pay him and which was still owing (R 141).

Also, the fact that Bart made no effort from 1917

until January 1934 to set aside this deed as being

obtained under duress, was the strongest possible

evidence against it having been so obtained.

The fact that the property was bought with part-

nership funds would not necessarily make it part-

nership property, and the use of partnership funds

is but one of the necessary elements in proving

whether or not the property was for partnership

affairs. Unless property was partnership prop-

erty at the time of the purchase and a trust then

and there created, no trust can afterwards be

brought into existence by agreement to treat it as

such.

McKinnon vs. McKinnon, 56 Fed. p. 409.

Bart Buckley did not even testify that there was
an agreement on the part of Tim to hold the in-

terests as partnership property, and consequently

no mere recital of such an interest in an alleged

option could create a resulting trust.

Again, the mere fact that Tim took title in his

own name was further evidence that it was his own
property, and the fact that Bart Buckley took title

in his name to an undivided one-sixteenth (1/16)

interest is further corroboration that the brothers
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held their own interest in the mining claim sep-

arately.

In the deed of July 20, 1917, Bart Buckley was

conveying all of his property to Tim. If Tim had

regarded Bart as owning anything else he surely

would have included it in the deed.

In appellant's brief (tj^pewritten page 6, no

printed brief having yet been served) in the argu-

ment as to the first assignment of error, he quotes

Albert Verhonic as stating, with reference to Bart

Buckley: ''Answer: He had some interest before

he signed that but everjrthing was supposed to be

turned over to the creditors.
'

'

An examination of the testimony will show that

Mr. Verhonic was referring to the deed of July 20,

1917, wherein Bart Buckley transferred his in-

terests to Tim.

Judge E. Coke Hill, who drew up all of the trust

instruments testified that Bart was present and at

no time claimed any interest in the property and

probably stated he did not have any interest in the

same (R 148, 149, 150).

AS TO ASSIGNMENT OP ERROR No. 2.

This assails the Court's finding of fact No. 6 to

the effect that the trust agreement is still in full

force and effect.

The evidence shows that the general creditors,

for whom the trust was created, have never been

paid (R 164) ; that Verhonic was very active in

carrying out the trust from November 12, 1917 to
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May 31, 1919 (R 157-8) ; that he kept his eye on

the trust property at all times before and after

Cody was appointed trustee (R 164) ; that there

was no chance to sell any of the trust property

(R 146, 162) ; that in 1933 he had an opportunity

to give an option and gave the option (R 162).

Above all the Court would not declare a trust

abandoned and set aside and return trust property

to the trustors even if a trustee had not been very

diligent. A new trustee would be appointed by the

Court if proper facts were shown to it, but it would

not cancel the trust agreement and leave the cestuis

que trust with nothing, and with claims against

which the statute of limitations have run.

AS TO ASSIGNMENT OF ERROR No. 3.

This attacks the Court's finding of fact No. 7,

holding that Albert Verhonic has not abandoned his

trust, and is caring for the trust property.

The matters mentioned under assignment of error

No. 2 are adopted as answers to this assignment.

AS TO ASSIGNMENT OF ERROR No. 4.

This attacks the Court's finding of fact No. 8

to the effect that the creditors had suffered detri-

ment by reason of plaintiffs' delay in bringing the

suit. This was in support of the defense of stale

demand and laches.

The witness, E. Coke Hill had forgotten a good

deal in connection with the case (R 148, 152) ; Tim
Buckley had gone to Ireland (R 135) and was not

available so that defendant could call him when
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Bart Buckley at the trial, for the first time, made

a claim that he was an owner in the trust property

(R 154).

The creditors had accepted the trust agreement

on the belief that Tim was the owner, and had not

brought suits to enforce their claims, which they

might have done had Bart brought his suit

promptly. The creditors probably could have es-

tablished Bart's liability as a member of the co-

partnership of Buckley and Ward, and might have

found other property of Tim Buckley and David

Ward with which to satisfy their claims.

Many creditors who were present at the creditors

'

meeting had disappeared at the time of trial, or

had forgotten Bart's statements at the time.

AS TO ASSIGNMENT OF ERROR No. 5.

The matters mentioned above under Assignment

of Error No. 1 are adopted as answers to this as-

signment.

AS TO ASSIGNMENT OF ERROR No. 6.

The matters alleged under Assignment of Error

No. 4 are adopted as an answer to this assignment.

AS TO ASSIGNMENTS OF ERROR Nos. 7, 8

and 12.

The matters stated under Assignments of Error

No. 1 and No. 4 are adopted as answers to these

assignments.
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CONCLUSION.

The trial court having found directly against the

contention of Bart Buckley as to a resulting trust,

and there being no evidence on behalf of Tim Buck-

ley's interest, and the Court's findings being sup-

ported very amply by evidence, the decision was

correct. The abandonment of the trust was not

properly in the case but was decided upon ample

evidence in favor of the defendant.

It having been found that Bart Buckley was an

owner in the claim it was unnecessary to find that

he had been guilty of laches and that his demand

was stale, but the same was amply warranted by the

evidence, and even if, which we do not remotely con-

cede should be the case, it were decided that Bart

Buckley had made out his claim of a resulting trust

the judgment in this case was justified on the

ground of laches and stale demand.

Dated at Fairbanks, Alaska, this 27th day of

November, 1935.

RespectfuU}^ submitted,

LOUIS K. PRATT,
Attorney for Appellee.

Service of the foregoing brief on behalf of ap-

pellee, by receipt of a copy thereof, is hereby

acknowledged, this 27th day of November, 1935.

CHAS. E. TAYLOR,
Attorney for Appellants.
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2 Elva E. Lynch vs.

District Court of the United States, Western Dis-

trict of Washington, Northern Division, Octo-

ber, 1934, Term.

No. 14834.

UNITED STATES OF AMEEICA,
Plaintiff,

vs.

ELVA E. LYNCH, alias Betty Lynch,

Defendant.

INDICTMENT.

Vio. Sec. 277, Title 18, United States Code.

United States of America

Western District of Washington

Northern Division—ss.

The grand jurors of the United States of America

being duly selected, impaneled, sworn, and charged

to inquire within and for the Northern Division of

the Western District of Washington, upon their

oaths present : [1]*

COUNT I.

That ELVA E. LYNCH, alias Betty Lynch,

whose true christian name is to these grand jurors

unknown, on or about the Tfwenty-Eighth day of

February, in the year of our Lord one thousand

nine hundred and thirty-five, at Montesano, in the

Southern Division of the Western District of Wash-

ington, and within the jurisdiction of the United

* Page numbering appearing at the foot of page of original certi-

fied Transcript of Record.
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States District Court for said division and district,

then and there being, did then and there knowingly,

wilfully, unlawfully and feloniously pass, utter,

publish or sell One (1) false, forged and counterfeit

coin in resemblance and similitude of and purporting

to be a silver coin which had theretofore been coined

at the mints of the United States of America, and

called, stamped and designated *^ONE DOLLAR",
to one Joe Healy of the Healy Meat Market, Mon-

tesano, district and division aforesaid, with the in-

tent in her, the said ELVA E. LYNCH, alias Betty

Lynch, then and there to defraud the said Joe

Healy, she, the said ELVA E. LYNCH alias Betty

Lynch, then and there well knowing the said coin

hereinbefore described, to be false, forged and coun-

terfeit.

Contrary to the form of the statute in such case

made and provided and against the peace and dig-

nity of the United States of America.

And the grand jurors aforesaid, on their oaths

aforesaid, do further present:

COUNT II.

That ELVA E. LYNCH, alias Betty Lynch,

whose true christian name is to these grand

jurors unknown, on or [2] about the Twenty Eighth

day of February, in the year of our Lord one thou-

sand nine hundred and thirty-five, at Montesano, in

the Southern Division of the Western District of

Washington, and within the jurisdiction of the

United States District Court for said district and
division then and there being, did then and there
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knowingly, wilfully, unlawfully and feloniously

pass, utter, publish and sell ONE (1) false, forged

and counterfeit coin in resemblance and similitude

of and purporting to be a silver coin which had

theretofore been coined at the mints of the United

States of America, and called, stamped and desig-

nated ''ONE DOLLAR", to one S. L. Monroe, of

Sy's Quality Grocery, Montesano, district and divi-

sion aforesaid, with the intent then and there in

her, the said ELVA E. LYNCH, alias Betty Lynch,

to defraud the said S. L. Monroe, she, the said

ELVA E. LYNCH, alias Betty Lynch, then and

there well knowing the said coin hereinbefore de-

scribed, to be false, forged and counterfeit.

Contrary to the form of the statute in such case

made and provided and against the peace and dig-

nity of the United States of America.

And the grand jurors aforesaid, on their oaths

aforesaid, do further present:

COUNT III.

That ELVA E. LYNCH, alias Betty Lynch,

whose true christian name is to these grand jurors

unknown, on or about the Twenty Eighth day of

February, in the year of our Lord one thousand

nine hundred and thirty-five, in Montesano, in the

Southern Division of the Western District [3] of

Washington, and within the jurisdiction of the

United States District Court for said division and

district, then and there being, did then and there

knowingly, wilfully, unlawfully and feloniously

pass, utter, publish and sell One (1) counterfeit
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coin in resemblance and similitude of and pury)orting

to be a silver coin which had theretofore been coined

at the mints of the United States of America and

called, stamped and designated ''ONE DOLLAR''

to one Fred Rottle, of the Rottle Department Store,

Montesano, district and division aforesaid, with the

intent in her, the said ELVA E. LYNCH, alias

Betty Lynch, then and there to defraud the said

Fred Rottle, she, the said ELVA E. LYNCH, alias

Betty Lynch, then and there well knowing the said

coin hereinbefore described, to be false, forged and

counterfeit

:

Contrary to the form of the statute in such case

made and provided and against the peace and dig-

nity of the United States of America.

And the grand jurors aforesaid, on their oaths

aforesaid, do further present

:

COUNT IV.

That ELVA E. LYNCH, alias Betty Lynch,

whose true christian name is to these grand jurors

unknown, on or about the Twenty Eighth day of

February, in the year of our Lord one thousand nine

hundred and thirty-five, at Montesano, in the South-

ern Division of the Western District of Washing-i

ton, and within the jurisdiction of the United States*

District Court for said division and district, then

and there being, did then and there knowingly, wil-

fully, [4] unlawfully and feloniously have and pos-

sess, with the intent then and there in her, the said

ELVA E. LYNCH, alias Betty Lynch, to defraud

some person or persons unknown, approximately



6 Elva E. Lynch vs.

Two Hundred Sixty Seven (267) falsely made,

forged and counterfeit coins, in the resemblance

and similitude of and purporting to be silver coins

which had theretofore been coined at the mints of

the United States of America, and called, stamped

and designated "ONE DOLLAR", the said Elva E.

Lynch, alias Betty Lynch, then and there well know-

ing the said coins hereinbefore described, to be

false, forged and counterfeit.

Contrary to the form of the statute in such case

made and provided and against the peace and dig-

nity of the United States of America.

J. CHARLES DENNIS,
United States Attorney,

OWEN P. HUGHES,
Asst. United States Attorney. [5]

Endorsed

:

United States District Court, Western District of

Washington, Southern Division.

United States vs. Elva E. Lynch, alias Betty

Lynch.

Indictment for Vio. Sec. 277, T. 18 U. S. C.

A True BiU.

(Si^ed) E. GREGORY,
Foreman Grand Jury.

J. CHARLES DENNIS,
U. S. Attorney.

Presented to the Court by the Foreman of the

Grand Jury in open Court in the presence of the

Grand Jury, and FILED in the U. S. DISTRICT
COURT Apr. 17, 1935. Edgar M. Lakin Clerk. [6]
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District Court of the United States, Western Dis-

trict of Washington, Southern Division.

No. 14834.

United States of America,

vs.

Elva E. Lynch,

Plaintiff,

Defendant.

VERDICT.

We, the jury empaneled in the above-entitled

cause, find the defendant Elva E. Lynch not guilty

as charged in Count I of the Indictment filed here-

in; and further find the defendant Elva E. Lynch

not guilty as charged in Count II of the Indictment

filed herein; and further find the defendant Elva

E. Lynch to be guilty as charged in Count III of

the Indictment filed herein; and further find the

defendant Elva E. Lynch not guilty as charged in

Count IV of the Indictment filed herein.

(Signed) C. R. MAYBIN,
Foreman.

It is further the recommendation of the jury em-

panelled in this case that the Court extend leniency

to the defendant Elva E. Lynch.

(Signed) C. R. MAYBIN,
Foreman.

[Endorsed] : Filed May 22, 1935. [7]
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In the United States District Court for the Western

District of Washington, Southern Division.

At a regular session of the United States District

Court for the Western District of Washington, held

at Tacoma, in the Southern Division thereof on the

23rd day of May, 1935, the Honorable Edward E.

Cushman, U. S. District Judge, presiding, among

other proceedings had were the following, taken

and copied from the Judgment and Sentence record

of said Court:

No. 14834.

United States of America,

Plaintiff,

vs.

Elva E. Lynch,

Defendant.

JUDGMENT AND SENTENCE.

On this 23rd day of May, 1935, defendant Elva

E. Lynch, comes into open court in her own proper

person for sentence, and being informed by the

Court of the indictment returned against her in

this cause and of her conviction of record herein,

she is asked whether she has any legal cause to

show why sentence should not now be pronounced

and judgment had against her at this time; she

nothing says save as before she hath said.

Wherefore, by reason of the law and the premises,

it is by the Court considered, ordered and adjudged

that defendant is guilty of the crime of unlawfully
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littering counterfeit silver dollars, in violation of

Section 277, Title 18, U. S. C, committed within

the jurisdiction of this Court; and

It is the judgment and sentence of the Court that

defendant be imprisoned for a period of eighteen

Months, on Count III of the Indictment herein,

the place of imprisonment to be the Federal In-

dustrial Institution for Women at Alderson, West

Virginia until such time as the Attorney General

of the United States shall designate some other

place as the place of imprisonment.

And it is further the judgment and sentence of

the Court that defendant pay to the United States

of America a fine of Two Hundred Fifty Dollars

($250) on Count III of the Indictment herein, de-

fendant to be further imprisoned until the said fine

is paid or until she shall be otherwise discharged by

law.

And it is further the judgment and sentence of

the Court that defendant be committed into the

custody of the Attorney General of the United

States and the Superintendent of the Federal In-

dustrial Institution for Women at Alderson, West
Virginia, his authorized representative, to execute

this sentence, and defendant is remanded into the

custody of the United States Marshal for the West-

ern District of Washington for delivery forthwith

to the Superintendent of the Federal Industrial

Institution for Women at Alderson, West Virginia,

to begin the service of this sentence.
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And it if the further judgment of the Court that

defendant pay to the United States such costs of

prosecution as are taxable to her in this case.

Commitment and remand herein is stayed to May
27, 1935 at 11 o'clock A. M. [8]

[Title of Court and Cause.]

NOTICE OF APPEAL.

ELVA E. LYNCH, c/o Bertil E. Johnson, 926

Rust Building, Tacoma, Washington, Appellant.

BERTIL E. JOHNSON, 926 Rust Building, Ta-

coma, Washington, and

JOHN J. SULLIVAN, 1801-4 Smith Tower, Se-

attle, Washington, Attorneys for Appellant.

It is charged in Count III of the indictment that

the defendant Elva E. Lynch on or about the 28th

day of February, in the year of our Lord One Thou-

sand Nine Hundred and Thirty five, in Montesano,

in the Southern Division of the Western District

of Washington, and within the jurisdiction of the

United States District Court for said division and

district, then and there being, did then and there

knowingly, wilfully, unlawfully and feloniously

pass, utter, publish and sell one counterfeit coin

in semblance and similitude of and purporting to

be a silver coin which had theretofore been coined

at the mints of the United States of America and

called, stamped and designated "One Dollar" to

one Fred Rottle, of the Rottle Department Store,
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Montesano, district and division aforesaid, with the

intent in her, the said Elva E. Lynch, then and

there to defraud the said Fred Rottle, she, the said

Elva E. then and there well knowing the said coin

hereinbefore described to be false, forged and coun-

terfeit
;

Contrary to the form of the statute in such case

made and provided and against the peace and dig-

nity of the United States of America.

Date of Judgment: May 23rd, 1935. [9]

Description of judgment: Judgment rendered

May 23rd, 1935, defendant sentenced upon convic-

tion of Count III by the Honorable E. E. Cushman,

United States District Judge for said Western Dis-

trict of Washington, Southern Division, to impris-

onment to a women's reformatory at Alderson, West
Virginia, for a period of eighteen (18) months,

and to stand committed until said term was served.

Execution stayed until May 27, 1935.

Appellant is not confined in prison, but is on bail.

I, the above named appellant, hereby appeal to

the United States Circuit Court of Appeals for the

Ninth Circuit from the judgment above mentioned

on the grounds set forth below and hereinafter.

(Signed) ELVA LYNCH,
Appellant.

Dated this 27th day of May, 1935.

Received a copy of the within Notice of Appeal
this 27 day of May, 1935.

OWEN P. HUGHES,
Asst. U. S. Attorney.
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The following is a succinct statement of the

grounds of appeal, to-wit:

(1) Errors of law occurring at the trial and duly

excepted to at the time by the defendant, including

the following:

(a) It was error to allow the admission of evi-

dence given by Fred Rottle in relation to the iden-

tity of "One Dollar" alleged to have been passed by

said defendant, which said Dollar had become min-

gled with other money in the possession of said

witness, Fred Rottle, and thereby lost its identity;

said evidence being exhibit No. 4.

(b) It was error to receive in evidence certain

Dollars alleged to have been seized from the auto-

mobile belonging to defendant's husband, George

J. Lynch, said evidence being introduced by one,

Maynard, a jailor at the jail at Montesano, Grays

Harbor County, Washington, it not being testified

to [10] that the jailor had seized the money from

said automobile nor could he identify it as having

been seized from said automobile other than by

hearsay testimony, he not having had continuous

possession of same from the time of said sdzure;

said evidence being numbered Exhibit No. 8.

(c) It was error to admit in evidence certain

Dollars alleged to have been seized in the lavatory

of the department store operated and managed by

said Fred Eottle and testified to by said Fred Rot-

tle and Mr. Mclntyre, the Town Marshal of Monte-

sano, Grays Harbor County, Washington, it not
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being testified to that said evidence could be identi-

fied as ever having been in the possession of said

defendant; said evidence being also marked Ex-

hibit No. 4.

It being further error to admit said evidence by

reason that it had not been marked by said Fred

Rottle at the time of said seizure by him in said

lavatory ; said evidence being marked Exhibit No. 4.

(d) It was error to deny defendant's motion for

a direct verdict of acquittal at the end of the Gov-

ernment's case and at the conclusion of the whole

case upon the grounds that any action of said de-

fendant in the alleged passing of said counterfeit

coin mentioned in said indictment and in the third

count thereof, was predicated upon the fact that

said defendant had been directed by her said hus-

band, George J. Lynch, to commit said acts and that

the commission of the same was not her own free

and voluntary act.

(Signed) BERTIL E. JOHNSON,
(Signed) JOHN J. SULLIVAN.

[Endorsed] : Filed May 27, 1935. [11]

[Title of Court and Cause.]

ASSIGNMENTS OF ERROR.

Comes now the defendant, Elva Lynch, by Bertil

E. Johnson and John J. Sullivan, her attorneys,

and in connection with her appeal herein, assigns
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the following errors which she avers occurred in

the proceedings prior to the trial and on the trial

of said cause, which were duly excepted by her, and

upon which she relies to reverse the judgment en-

tered against her.

I.

The District Court erred in overruling defend-

ant's motion for a dismissal and directed verdict

of acquittal on all counts at the end of the Gov-

ernment's case.

II.

The District Court erred in overruling defend-

ant's motion at the conclusion of the case for a

dismissal as to this defendant and directed verdict

of "not guilty".

III.

That the District Court erred in admitting Gov-

ernment's Exhibit No. 4.

IV.

The District Court erred in admitting as to this

[12] defendant Government's Exhibit No. 8.

V.

|-. T^e.J^istrict Court erred in allowing the admit-

^rmp ojt the evidence given by Fred Rottle in rela-

pj;^j3,.-to
j;J|.^

identity of the One Dollar coin alleged

to have been passed by this defendant.
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VI.

The Court erred in refusing to grant defendant's

motion for a directed verdict of not guilty at the

end of the Government's case as to Count IV.

VII.

The Court erred in refusing to grant defendant's

motion for a directed verdict of not guilty at the

end of the Government's case as to Count III.

VIII.

The District Court erred in pronouncing judg-

ment upon the defendant.

WHEREFORE: The defendant prays that the

judgment of said District Court against her be re-

versed and the cause remanded to the District Court

with instructions to dismiss the same, and for such

other and further relief as to the Court may seem

proper.

BERTIL E. JOHNSON,
JOHN J. SULLIVAN,
Attorneys for Defendant.

Service acknowledged this 27 day of June, 1935.

OWEN P. HUGHES,
Attorney for Plainti:ff.

[Endorsed] : Filed June 27, 1935. [13]
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[Title of Court and Cause.]

BOND.

Know all men by these presents: That we, Elva

Lynch, defendant and appellant above named, as

principal, and Phoebe Lynch, a widow, Ruth L.

Black, a widow and G. G. Easfeld, a single person,

as sureties, are held and firmly bound unto the

United States of America in the full and just sum

of $1500.00 to be paid to the United States of Amer-

ica, to which payment well and truly to be made,

we bind ourselves, our heirs, executors and adminis-

trators, jointly and severally by these presents. The

Condition of this obligation is such that whereas,

at the stated term of the District Court of the

United States for the Western District of Washing-

ton, Southern Division, in a suit pending in said

Court between the United States of America, plain-

tiff, and Elva Lynch, defendant, on May 23rd, 1935,

judgment and sentence, to-wit: Eighteen Months

at a Woman's Reformatory at Alderson, West Vir-

ginia, was rendered against the said Elva Lynch,

defendant, and the said Elva Lynch has taken an

appeal to the United States Circuit Court of Ap-

peals for the Ninth Circuit to reverse the judg-

ment in the aforesaid suit,

NOW THEREFORE if the said Elva Lynch

«hall appear in the United States Circuit Court of

Appeals for the Ninth Circuit at such time and

place as her said appeal is to be heard, and from

day to day thereafter during such term, and from
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term to term and from time to time until finally

discharged therefrom, and shall abide by and obey

all orders made by the said United States Circuit

Court of Appeals for the Ninth Circuit, in said

cause, and shall surrender herself in execution of

judgment and sentence [14] appealed from, as

said Court may direct if said judgment and sentence

against her shall be affirmed, then the above obliga-

tion to be void, otherwise to remain in full force

and effect.

[Seal] ELVA LYNCH,
[Seal] RUTH L. BLACK,
[Seal] G. G. EASFELD,
[Seal] PHEBE LYNCH.

United States of America,

Western District of Washington,

Southern Division.—ss.

Phoebe Lynch, a widow, now present in said Dis-

trict and County, one of the sureties in the forego-

ing recognizance makes oath and says that she is a

freeholder in the City of Seattle, County of King,

in said District; that she is worth the sum of

$1500.00, over and above her just debts and liabili-

ties in property subject to execution and sale, and

that her property consists of ''Beginning at the

south one-quarter corner of section 8, Township 23

North, Range 4 East W. M., and running thence

North 89 deg. 17' 37" East, along the South line of

said Section 8, 1302.68 feet to the southeast corner

of the southwest quarter of the Southwest quarter
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of said Section 8, thence North deg. 05' 11" West
along the East line of said southwest quarter of the

South east quarter 1130 feet; thence South 89 deg.

17' 37" West 129.00 feet to the true point of begin-

ning of this description; thence continuing South

89 degs. 17' 37" West 98.00 feet; thence South

degs. 05' 11" East, 199.99 feet to the true point of

beginning; except the North 30.00 feet thereof re-

served for street purposes; being Lots Three and

Four (3) and (4), Block Six (6), Stimson Park

Addition, Division No. Two (2) unrecorded.

PHEBE LYNCH,
321 John Street,

Seattle, Washington.

Subscribed and sworn to before nie the 27th of

May, 1935.

[Commissioner's Seal] H. G. FITCH,
United States Commissioner for the Western

District of Washington.

United States of America,

Western District of Washington,

Southern Division.—ss.

Euth L. Black, a widow, now present in said Dis-

trict and County, one of the sureties in the forego-

ing recognizance makes oath and says; that she is

a freeholder in the City of Seattle, County of King,

in said District; that she is worth the sum of

$1500.00, over and above her just debts and liabili-

ties in property subject to execution and sale, and
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that her property consists of Lot 19, in Block 29,

Oilman's Addition, Seattle, King County Washing-

ton. [15]

(Signed) RUTH L. BLACK,
1814 East John St.,

Seattle, Wash.

Subocrib: lard sworn to before me this 27th day

of May 1935.

[Commissioner's Seal]

(Signed) H. G. FITCH,
United States Commissioner for the Western

District of Washington.

United States of America,

Western District of Washington,

Southern Division.—ss.

G. G. Easfeld, a single person, now present in

said District and County, one of the sureties in the

foregoing recognizance, make oath and says; that

he is a freeholder in the City of Seattle, County of

King, in said district; that he is worth the sum of

$1500.00, over and above his just debts and liabili-

ties in property subject to execution and sale, and

that his property consists of Lots 8 and 9, Block 37,

Maynard Addition to the City of Seattle. Lots 22,

23 and 24, Block 76, Denny & Hoyt Addition to the

City of Seattle.

(Signed) G. G. EASFELD,
Loren Hotel,

Seattle, Wn.
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Subscribed and sworn to before me this 27th day

of May, 1935.

[Commissioner's Seal]

(Signed) H. G. FITCH,
United States Commissioner for the Western

District of Washington.

United States of America

Western District of Washington,

Southern Division.—ss.

I, H. G. Fitch, a United States Commissioner for

the Western District of Washington, Southern Di-

vision, do hereby certify that on the 27th day of

May, 1935, personally appeared before me Elva

Lynch, as principal, and Phoebe Lynch, a widow,

Ruth L. Black, a widow, and G. G. Easfeld, a single

person as sureties, to me known to be the individuals

described in and who executed and foregoing recog-

nizance, and acknowledged that they signed and

sealed the same as their free and voluntary act,

for the uses and purposes therein mentioned.

Vv'ITNESS my hand and seal this 27th day of

May, 1935.

H. G. FITCH,
United States Commissioner for the Western

District of Washington, residing at Ta-

coma, Washington. [16]

Tax receipts presented to me showing payment

of all taxes on the within described property for
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the year 1932, and endorsement made thereon that

said property is pledged on this bond.

[Commissioner's Seal] H. G. FITCH,
U. S. Commissioner.

May 27, 1935.

Approved by H. G. Fitch, U. S. Commissioner,

Tacoma, Washington.

Approved: Edward E. Cushman, Dist. Judge.

[Endorsed] : Filed May 27, 1935. [17]

[Title of Court and Cause.]

PRAECIPE.

To the Clerk;

Please prepare, certify and transmit to the Clerk

of the United States Circuit Court of Appeals for

the Ninth Circuit, transcript for use on appeal,

including, indictment, judgment, assignment of er-

rors, notice of appeal, bill of exceptions, bond, ver-

dict and this praecipe.

(Signed) BERTIL E. JOHNSON,
(Signed) JOHN J. SULLIVAN,

Attorneys for Defendant.

[Endorsed] : Filed Jun. 18, 1935. [18]
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[Title of Court and Cause.]

CERTIFICATE OF CLERK TO TRANSCRIPT
OF RECORD.

United States of America,

Western District of Washington.—ss.

I, Edgar M. Lakin, Clerk of the United States

District Court for the Western District of Wash-

ington, do hereby certify and return that the fore-

going transcript of record consisting of pages num-

bered from one to eighteen both inclusive, is a full

true and correct copy of so much of the record,

papers and proceedings in the case of the United

States of America, Plaintiff and Appellee vs Elva

E. Lynch, Defendant and Appellant, cause No.

14834, in said Court, as required by praecipe of

Counsel filed and of record in my office in said Court

at Tacoma, Washington, and the same constitutes

the record on appeal from the judgment of said

United States District Court for the Western Dis-

trict of Washington, to the United States Circuit

Court of Appeals for the Ninth Circuit.

I further certify that I herewith attach and trans-

mit the original Bill of Exceptions filed in this

cause on June 18, 1935.

I do further certify that the following is a full,

true and correct statement of all expenses, fees and

charges incurred and paid by me on behalf of the

appellant herein in the preparation of this trans-



United States of America 23

cript, certificate and return to the United States

Circuit Court of Appeals for the Ninth Circuit,

to-wit

:

Appeal fee, $ 5.00

Clerk's fee for making record, 46

folios at 15c per folio, 6.90

Clerk's certificate to record, .50

Total, $12.40

I do further certify that the cost of preparing

record on appeal amounting to $12.40, has been

paid to me by the Counsel for appellant.

IN WITNESS WHEREOF affixed the seal of

the above named Court this 26th day of July, 1935,

at Tacoma, Washington.

[Seal] EDGAR M. LAKIN,
Clerk,

By E. A. PETTIT,
Deputy. [19]

[Title of Court and Cause.]

BILL OF EXCEPTIONS.

The above entitled action coming on regularly for

trial in this court, and before the Honorable Ed-

ward E. Cushman, Judge, sitting with a jury on the

21st day of May, 1935, the plaintiff appearing and

being represented by Owen P. Hughes, Assistant

United States Attorney, and the defendant appear-
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ing and being represented by her attorney, Bertil E.

Johnson, the following proceedings were had and tes-

timony taken, as follows, to-wit:

TESTIMONY OF S. L. MONROE
For the Government.

S. L. Monroe, being called as a witness for the

Government, being first duly sworn, testified:

My name is S. L. Monroe and I reside at Monte-

sano, Washington, where I operate Sy's Quality

Grocery Store. On or about the hour of 5 :00 P. M.,

in the afternoon of February 28, 1935, a short dark

complected woman, whom I now recognize as Elva

Lynch, came into my grocery store at Montesano

and purchased one can of Del Monte whole Kernel

Corn for the sum of 15c. In payment she tendered

a $1.00 coin of the United States dated 1883, which

I placed in my cash register. The coin shown me

[20] marked for identification Government's Ex-

hibit No. 2, bears the same date and appears to be

the coin tendered me by Mrs. Lynch. That $1.00

coin I turned over to Mr. William N. Schlax on the

1st day of March, 1935.

TESTIMONY OF JOSEPH HEALY
For the Government.

Joseph Healy being called as a witness for the

Government, being first duly sworn, testified:

My name is Joseph Healy and I operate the Healy

Meat Market at Montesano, Washington; on the
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(Testimony of Joseph Healy.)

28th day of February, 1935, at the hour of about

5 :30 P. M., a woman whom I now recognize as Mrs.

Lynch, came into my market and purchased 10c

worth of hamburger and tendered a $1.00 coin of

the United States in payment. I noticed something

wrong with the coin but gave Mrs. Lynch the sima

of 90c in change and placed the $1.00 coin on the

shelf above the cash register. This coin was dated

1898 and is the same coin that has been marked for

identification as Government's Exhibit No. 3. The

following day, March 1, 1935, I turned the $1.00

coin over to William N. Schlax, at which time I

marked the coin with my own marks of identifica-

tion and these marks I now recognize. When Mrs.

Lynch left the market I called Mr. Mcintosh.

TESTIMONY OF FRED ROTTLE
For the Government.

Fred Rottle, called as a witness for the Govern-

ment, being first duly sworn, testified:

My name is Fred Rottle. My brother and I op-

erate the Rottle Department Store at Montesano,

Washington.

That on the 28th day of February, 1935, Elva

Lynch came into the department store at Montesano

at about 5:30 in the afternoon and purchased some

underwear in the sum of Thirty Cents [21] (30c).

She gave me a One Dollar coin of the United States,

which I put into the cash register, giving her Sev-
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(Testimony of Fred Rottle.)

enty Cents (70c) back. That at the time the said

coin was put into the cash register there were prob-

ably fourteen or fifteen Dollar coins in one of the

compartments of the till, being the same that the

Dollar coin was put into.

That while Elva Lynch was still at the counter,

Mr. Mcintosh, the Marshal of Montesano, came into

the store and told me, in the presence of Elva Lynch,

that there was some bad money in town and that

he suspected her of having some of it and asked

her to open up her purse. That she did open up

her purse and no coins were found in her purse

with the exception of the Seventy Cents (70c) I

had given to her as change. I then went back to

the cash register and took the coin on top, which I

am sure was the coin she gave me, and turned the

same over to Mr. Mcintosh. The coin now shown

me marked for identification as Government's Ex-

hibit No. 4 is the coin I received from Mrs. Lynch.

Aibout two or three days later I marked the coin,

which was shown to me by Mr. Schlax and Mr. Mc-

intosh. The coin was not in my possession during

those two days and to the best of my recollection it

was the coin given to me by Elva Lynch. I did not

see the coin from then until the present time and I

identify it by the marks which I made on it.

That shortly after Mr. Mcintosh came into the

store and after he had looked into her purse and

the coin had been turned over to him, he left the

store telling me to take care of Elva Lynch. Ten
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(Testimony of Fred Rottle.)

or fifteen minutes later Mrs. Lynch asked to go to

the lavatory, which is on the balcony, and I allowed

her to go. A few minutes later I heard something

that sounded like metal drop into the lavatory and

the same was flushed. I later went up stairs and

examined the same with Mr. Mcintosh and we

found four [22] coins in the trap, three One Dol-

lar coins and one Fifty Cent coin. (Whereupon

the coins were shown to the witness and marked

Government's Exhibit 4). These coins I believe are

the coins turned over to Mr. Mcintosh by me. I

did not mark them, therefore, do not know posi-

tively. I am sure that the defendant, Elva Lynch,

is the woman who gave me the One Dollar coin.

TESTIMONY OF F. W. McINTOSH
For the Government.

F. W. Mcintosh, called as a witness for the Gov-

ernment being first duly sworn, testified:

My name is F. W. Mcintosh. I am the Marshal

of the Town of Montesano, State of Washington,

and I know the defendant, Elva Lynch.

I had been called by Mr. Healy of Healy Market

about some coins which had been given to him. I

went over to the Rottle Department Store where I

thought Mrs. Lynch was. I came into the store and

Mrs. Lynch was standing at the counter and had

just made a purchase. I told her that there was

some bad money in town and that she was suspected
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(Testimony of F. W. Mcintosh.)

of passing some and asked to look into her purse,

which she opened for me; all the money that was

there was Seventy Cents (70c).

Mr. Rottle told me that she had given him a One
Dollar coin. He went back to the cash register and

took a One Dollar coin out of the register and

turned it over to me. This coin was dated 1879, and

at that time I marked the coin with the letter "H".
The coin which has been handed me, marked for

identification as Government's Exhibit No. 4 is the

coin I received from Mr. Rottle. I then left her in

Mr. Rottle 's care and went up the street about a

block and a half where I saw a Ford car and a man
standing beside it. I told him that there [23] had

been some bad money passed and that he had passed

some of it. I placed him under arrest and directed

him to drive to the Court House.

When we arrived there we found Mr. Maynard,

a deputy sheriff of Grays Harbor County there. Mr.

Maynard and myself then searched the automobile.

In the Receptacle in the dash we found a leather

pouch which contained thirteen $1.00 U. S. coins.

The pouch now handed me and marked for identifi-

cation, Government's Exhibit No. 7 is the leather

pouch that we found in the receptacle in the dash of

said Ford Coupe. In addition, in the side pocket

of the Ford Coupe we found the sum of $40.97 in

genuine coins, of smaU denominations. These we
placed in a canvas bag and the bag now shown me
and marked for identification as Government's Ex-
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(Testimony of F. W. Mcintosh.)

hibit No. 6 is the same bag. In the back compart-

ment of the Ford Coupe we found two suitcases, one

a black leather with the initials G. J. L., and the

other a Brown suitcase bearing the initials E. D. W.
In the brown suitcase bearing the initials E. D. W.,

together with articles of woman's wearing apparel

we found two paper bags or sacks containing 267

$1.00 coins. Mr. Ma^mard and I counted the coins

in the two paper bags and placed them in a canvas

bag, which is the same bag that has been marked for

identification as Government's Exhibit No. 8. This

bag was then turned over to Mr. Maynard.

I went back to the Rottle Department Store and

was told by Mr. Kottle that Elva Lynch had put

something down the toilet. We went up and in the

trap we found four coins, three One Dollar coins

and one Fifty Cent coin. I did not mark these

coins and the ones that are shown to be (being)

Exhibit No. 4) are the coins turned over to me and

I turned them over to Mr. Schlax on March 1st,

1935. [24]

I had these coins at home in a desk there for two

days before they were turned over to Mr. Schlax.

My wife has access to the desk, but she wasn't home

those two davs.
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TESTIMONY OF W. L. MAYNARD
For the Government.

W. L. Maynard, called as a witness for the Gov-

ernment being first duly sworn, testified:

My name is W. L. Maynard. I am a Deputy

Sheriff and was such on the 28th day of February,

1935. On that day Mr. Mcintosh, the Town Mar-

shal, came into the Jail, where I was on duty, with

Mr. Lynch, who was driving a Ford automobile. We
searched the automobile and in the receptacle in the

dash of said car we found a leather pouch contain-

ing thirteen $1.00 coins. The leather pouch handed

me marked for identification Government's Exhibit

No. 7 is the same leather pouch.

In the side pocket in the door of the Ford coupe

we found the sum of $40.97 in genuine coins of the

United States in small denominations. These were

placed in a small canvas bag, which is the same bag

which has been marked for identification as Govern-

ment's Exhibit No. 6.

In the rear compartment of the automobile Mr.

Mcintosh and I found two suitcases, one of which

was a brown suitcase bearing the initials E. D. W.

We searched this suitcase and in addition to articles

of woman's wearing apparel we found two paper

bags which contained 267 $1.00 coins of the United

States. After counting these coins we placed them

in a canvas bag, which is the same bag that is now

handed me and marked for identification as Gov-

ernment's exhibit No. 8.
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I turned this canvas bag containing the 267 $1.00

[25] coins over to Mr. Anderson, the Chief Deputy

Sheriff. In my presence he placed them in the safe

in the Sheriff's office. This safe cannot be opened

by anyone except Mr. Anderson and the Sheriff, but

these are the only persons who have the combina-

tion to the safe. In my presence this bag containing

the 267 $1.00 coins was turned over by Mr. Ander-

son, the Chief Deputy Sheriff, to Mr. William N.

Schlax, on the 1st day of March, 1935. I believe

these are the coins that were taken from the car.

I did not mark the coins.

TESTIMONY OF WILLIAM N. SCHLAX
For the Government.

William N. Schlax, called as a witness for the

Government being first duly sworn, testified

:

My name is William N. Schlax and I am an agent

of the Secret Service Department of the United

States Government. I know the defendant, Elva

Lynch.

That on the 2nd day of March, I went to Mon-

tesano and saw Mr. Mcintosh and he turned over

to me five coins, four being One Dollar coins and

one being a Fifty Cent coin, the four One Dollar

coins being counterfeit and the Fifty Cent coin

being good. One of the counterfeit $1.00 coins,

dated 1879, was marked with a letter 'H'. After

talking to Mr. Mcintosh I went over to the Rottle
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Department Store and Mr. Fred Rottle, after being

shown the coins turned over to me by Mr. Mcintosh,

marked the $1.00 counterfeit coin dated 1879 (and

marked by Mr. Mcintosh with the letter 'H') as the

$1.00 coin he had received from Mrs. Elva Lynch

on the 28th day of February, 1935 and tendered in

pajrment of the purchase price of one pair of men's

shorts. The envelope marked for identification as

Government's Exhibit No. 4 (witness [26] shown

Government's Exhibit No. 4), contains the same five

coins I received from Mr. Mcintosh on March 1,

1935, and includes the $1.00 counterfeit coin dated

1879 with a letter *H' which Fred Rottle marked

as the $1.00 coin received from Elva Lynch on Feb-

ruary 28, 1935.

Those five coins contained in the envelope marked

for identification as Government's Exhibit No. 4,

have been in my continuous possession since March

1, 1935. I brought them to court today for the pur-

pose of this trial.

Again on the 1st day of March, 1935, and after

leaving the Rottle Brothers Department Store, I

went to the Healy Meat Market in Montesano and

Joseph Healy surrendered to me a $1.00 counterfeit

coin dated 1898 which he marked as the $1.00 coin

he received from Elva Lynch on February 28, 1935,

at which time she purchased 10c worth of ham-

burger. The envelope marked for identification as

Government's Exhibit No. 3 (witness shown Gov-

ernment's Exhibit No. 3) contains the $1.00 coun-
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terfeit coin dated 1898 which I received from Jo-

seph Healy. It has been in my continuous posses-

sion since that time.

After leaving the Healy Market I went to Sy's

Quality Grocery in Montesano and S. L. Monroe

surrendered to me a counterfeit $1.00 coin dated

1883 which he marked in my presence as the coin he

received from Elva Lynch on February 28, 1935,

at which time she purchased one can of Del Monte

corn for the sum of 15 cents. The envelope marked

for identification as Government's Exhibit No. 2

contains that $1.00 counterfeit coin which I received

from S. L. Monroe and it has been in my continuous

and exclusive possession since March 1st, 1935.

On March 1, 1935, I also received from Mr. An-

derson, the Chief Deputy Sheriff, a canvas bag (be-

ing shown Government's Exhibit No. 8) which has

been marked for identification as Government's Ex-

hibit No. 8. This bag contained 267 $1.00 counter-

feit [27] coins and has been in my continuous and

exclusive possession since that time.

On that same day I received from Mr. Mcintosh

a black pouch which has been marked for identifi-

cation as Government's Exhibit No. 7 (being shown

Government's Exhibit No. 7), which contained 13

counterfeit $1.00 coins, and one canvas coin sack

which has been marked for identification as Govern-

ment's Exhibit No. 6, (being shown Government's

Exhibit No. 6) containing $40.97 in genuine coins of

small denominations. These two bags have been in
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my continuous and exclusive possession since that

time, and I brought them to court today for the pur-

pose of trial.

On March 1, 1935, I talked to George Lynch and

he told me that those counterfeit coins, including the

ones that were found in his automobile, belonged

to him and that he had passed some of them. I also

talked to Elva Ljrnch and she stated at that time

she did not know anything about it.

TESTIMONY OF HARRY R. TEATER
For the Government.

Harry R. Teater, being called as a witness for

the Government, and being first duly sworn, testi-

fied:

My name is Harry R. Teater and I am an agent

of the Secret Service, Department of the United

States Government. I have examined those enve-

lopes and coins, which have been marked for identi-

fication as Government's exhibits Nos, 2, 3, 4, 7 and

8, and the coins which are contained in the enve-

lopes and exhibits are counterfeit $1.00 coins.

Thereupon the Government offered and the

Court allowed the introduction of Exhibits 4

and 8 over the objection of counsel for the

defendant, which was overruled exception al-

lowed. Whereupon the Government rested. [28]

Mr. JOHNSON : I move for the dismissal of all

the counts against the defendant, Elva Lynch, first,
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because the coins introduced herein, being Exhibits

4 and 8, have not been properly identified by the

Government. Second, because there has been no

continuous possession. Third, upon the ground that

any acts on the part of Mrs. L^Tich were done on

the coercion and duress of her husband and that

the Government has not overcome the presumption

that said acts were not done with his coercion or

duress. Fourth, because there was not sufficient

evidence to take the case to the jury.

The COURT: Motion be denied as to defend-

ant, Elva Lynch, excej^tion allowed.

GEORGE J. LYNCH

called as a witness for the defense, being first duly

sworn testified:

I am one of the defendants. My name is George

J. Lynch. I am the husband of Elva Lynch.

That I purchased Three Hundred Dollars of

counterfeit coins for the sum of Eighty Dollars

from a man by the name of Wesley. On the 28th

day of February, my wife and I started for Monte-

sano in our Ford automobile, I was driving. This

automobile was a 1935 Ford Coupe and had been

purchased with community funds since the date of

my marriage to Elva Lynch. We stopped the car

at Olympia where I got out. She stayed in the

car, and I passed several One Dollar coins there.
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We arrived at Montesano about 5;30 and I gave

my wife Elva Lynch &ve counterfeit $1.00 coins and

directed her to make several purchases of small

articles. Included in those purchases which I di-

rected her to make was one pair of men's shorts,

which [29] I stated she should buy at Rottle Bros.

Department Store.

At the same time and while my wife, Elva Lynch,

was making these purchases I passed two $1.00

counterfeit coins in Montesano, Washington, the

first $1.00 counterfeit coin passed by me was at the

Montesano Hardware Company, at which time I

purchased a 15 cent file and received 85 cents in

genuine money as change. I also passed a $1.00

counterfeit coin at the Healy Meat Market in Mon-

tesano, at which time I purchased 25 cents worth of

wieners and received 75 cents in genuine coins as

change.

A short time later while standing by my automo-

bile I was arrested by Mr. Mcintosh. I was taken

to the County Jail and my car was searched. In

one of the bags, which contained my wife's clothes

and some of mine, there were two canvas bags in

which I had put over 200 One Dollar counterfeit

coins. My wife did not at any time know these

coins were counterfeit and passed them only upon

my direction.
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ON CROSS EXAMINATION

by Mr. Hughes the witness George J. Lynch testi-

fied:

The Eighty Dollars which I used to buy these

coins I got from my wife's account in a Seattle

bank.

I did not tell Mr. Schlax that I had tried to keep

my wife from passing these coins, but she insisted.

ON RE-DIRECT EXAMINATION

he testified:

Last summer while I was working on the road, I

came to Seattle only on Saturday afternoons and

after the banks were closed. I gave my pay check

to my wife and she would put it in her account. That

is the reason why she had this money in her ac-

count. [30]

Whereupon the Defense Rested.

MR. SCHLAX

called on rebuttal as a witness for the Govennnent,

being first duly sworn, testified:

When I talked to Mr. Lynch at the jail at Monte-

sano, he told me that he had tried to keep his wife

from passing these coins, but she insisted on doing

it.
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At the conclusion of the testimony and after both

sides had rested the defendant, Elva Lynch, again

moved for a dismissal and directed verdict of not

guilty on the same grounds as above set forth after

the Government had rested its case, which motion

was denied and exception allowed.

Whereupon after argument by counsel, the Court

instructed the Jury and among other instructions

given to the Jury by the Court at the conclusion of

the trial was the following:

Concerning the defendant, Elva E. Lynch, wife

of the defendant, George J. Lynch, you are in-

structed that a wife who voluntarily commits a

crime is subject to punishment therefor as she

would be if she were not married but in crimes of

the grade of which they are here accused, a wife

who, under the duress of her husband, commits such

an offense, he, but not she, is guilty and subject to

punishment.

A wife who commits such an offense in the pres-

ence of her husband is in law presumed to have done

so under compulsion. This presumption is not ab-

solute but may be rebutted by evidence showing

that she acted voluntarily. The burden of showing

that such action on her part was voluntarj^ and not

under duress or compulsion, by evidence beyond a

reasonable doubt, rests upon the prosecution.

The words of this instruction ''in his presence"

are to [31] be understood by you as meaning near

enough to warrant the presumption that she was

acting under his influence and at his direction.
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An offense committed by a married woman not in

the presence of her husband, the burden of showing

by a fair preponderance of the evidence that such

a woman was acting under duress or compulsion of

her husband rests upon such woman.

Thereupon the Jury retired to deliberate upon its

verdict.

Respectfully submitted,

BERTIL E. JOHNSON,
926 Rust Building,

Tacoma, Washington,

JOHN J. SULLIVAN,
1801-4 Smith Tower,

Seattle, Washington,

Attorneys for Defendant, Elva Lynch.

Copy received this 10th day of June, 1935.

OWEN P. HUGHES,
Asst. U. S. Attorney.

The foregoing Bill of Exceptions, consisting of

Pages 1 to 13, inclusive, is settled and allowed, this

18th day of June, 1935.

EDWARD E. CUSHMAN,
U. S. District Judge.

[Endorsed] : Filed Jun. 18, 1935. [32]
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[Endorsed]: No. 7886. United States Circuit

Court of Appeals for the Ninth Circuit. Elva E.

Lynch, Appellant, vs. United States of America,

Appellee. Transcript of Record. Upon Appeal

from the District Court of the United States for the

Western District of Washington, Southern Divi-

sion.

Filed July 29, 1935.

PAUL P. O'BRIEN,
Clerk; of the United States Circuit Court of

Appeals for the Ninth Circuit.
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I

STATEMENT OF THE CASE

Appellant, Elva E. Lynch, was, by indictment in

the District Court of the Western District of Washing-

ton, Southern Division, charged in four counts with a

violation of Section 277, Title 18, U. S. C. As to three

of the four counts, the trial jury returned a verdict of



not guilty, so that this appeal is concerned only with

judgment and sentence following a verdict by the jury

finding her guilty under Count 3 of the indictment.

Briefly, Count 3 charged appellant with;

"Knowingly, wilfully, unlawfully and felo-

niously pass, utter, publish and sell One ( 1 ) counter-

feit coin in resemblance and similitude of and pur-

porting to be a silver coin which had theretofore

been coined at the mints of the United States of

America and called, stamped and designated "One
Dollar" to one Fred Rottle, of the Rottle Depart-

ment Store, Montesano, district and division afore-

said, with the intent in her, the said Elva E. Ljnich,

alias Betty Lynch, then and there to defraud the

said Fred Rottle, she, the said Elva E. Lynch, alias

Betty Lynch, then and there well knowing the said

coin hereinbefore described, to be false, forged and
counterfeit:"

The crime was alleged to have occurred on or about

February 28, 1935.

Following her trial, and on May 22, 1935, the jury

returned a verdict exonerating appellant as to Counts

1, 2, and 4, and finding her giiilty as to Count 3 herein-

before referred to, and recommending leniency.

At the conclusion of the government's case, and at

the conclusion of all the evidence, motions were timely

made by the appellant for dismissal as to each of said

counts (Tr. 34-8). These motions were by the court

denied and exception allowed.



From judgment and sentence of the court that the

appellant be imprisoned for a period of 18 months on

Count 3 of the indictment, this appeal is prosecuted.

II

Assignment of Erroks

1.

The district Court erred in overruling defendant's

motion for a dismissal and directed verdict of acquittal

on all counts at the end of the Government's case.

2.

The District Court erred in overruling defendant's

motion at the conclusion of the case for a dismissal as

to this defendant and directed verdict of "not guilty."

3.

The District Court erred in admitting Government's

Exhibit No. 4.

4.

The District Court erred in admitting, as to this

defendant, Government's Exhibit No. 8. It was error

to receive in evidence certain dollars alleged to have

been seized from the automobile belonging to defendant's

husband, George J. Lynch, said evidence being introduced

by one, Maynard, a jailor at the jail at Montesano,

Grays Harbor County, Washington, it not being testi-

fied to that the jailor had seized the money from said



automobile nor could he identify it as having been seized

from said automobile other than by hearsay testimony,

he not having had continuous possession of same from

the time of said seizure; said evidence being numbered

Exhibit No. 8.

5.

The District Court erred in allowing the admittance

of the evidence given by Fred Rottle in relation to the

identity of the One Dollar coin alleged to have been

passed by this defendant.

6.

The Court erred in refusing to grant defendant's

motion for a directed verdict of not guilty at the end

of the Government's case as to Count IV.

7.

The Court erred in refusing to grant defendant's

motion for a directed verdict of not guilty at the end

of the Government's case as to Count III.

8.

The District Court erred in pronouncing judgment

upon the defendant.

Ill

ARGUMENT
A

Sometime prior to February 28, 1935, the defendant

George Lynch, husband of appellant, purchased 300



counterfeit dollars for the sum of $80. Both defendants

arrived in Montesano on the 28th of February (Tr. 35).

Appellant was given five counterfeit One Dollar coins

by her husband and instructed to make certain pur-

chases, including a pair of men's shorts, which she was

to buy at Rottle's Department Store. It was for this

purchase, made under the direction of her husband, and,

for all practical purposes, while under his dominion, that

she was arrested. The coin alleged to have been passed

by her was placed with approximately fourteen or fifteen

other dollar coins in the till. It was not marked at the

time, but a counterfeit dollar was subsequently taken

from the till by Mr. Rottle and delivered to the sheriff

as the alleged coin passed by appellant. No other identi-

fication was made.

A short while later, and while appellant was still

in the store, three counterfeit silver dollars and one

genuine 50c piece were found in the trap of the lavatory,

were turned over to the sheriff and by him turned over

to Mr. Schlax and introduced in evidence over objection,

as plaintiff's exhibit 4.

Prior to the time that appellant had gone into the

said lavatory the same sheriff had examined her pocket

book and found no coins of any nature there except 70c

in change.

While it has long been the recognized rule that in
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cases such as this, where similar coins as that uttered are

found whether (1) upon the person of the accused, or

(2) upon property either in the accused's possession or

control, or (3) at a place commonly frequented by

accused, such fact is admissible in evidence. We do not

understand that the rule has ever been or could be ex-

tended to permit the introduction of such evidence found

in a place admittedly in no way connected with the

accused. It would seem to us that to extend the rule

to such a point would create an extremely dangerous

precedent. Let us assume, for instance, that a person

either innocently or otherwise uttered a counterfeit coin

in the course of a purchase, and directly from there

makes his way to our law office for a conference, and

remains there some period of time. Assuming further

that all parties but himself at one or more stages of

the conference leave the room. Assuming further that

he is directly traced to that office, but a search of his

person is made and no coins found, but that certain

spurious coins are found in a desk in the same office.

Would the court extend the doctrine far enough to per-

mit the introduction of those coins as evidence of the

guilt of the person passing the original coin, merely

from the fact that he had been in that office? Or, taking

the converse of this proposition, assuming that during a

conference it was discovered that certain moneys known

to have been in the desk were missing after the de-



parture of the defendant. Certainly no court would

countenance the conviction of that defendant on the mere

testimony that he had been in the room and might have

had access to the money. The mere means of an op-

portunity for committing a crime has never in and of

itself been considered as evidence of the commission of

the crime by the person accused, and we urge that it should

not be so considered here.

We believe the law to be well settled on this point,

but by way of illustration we cite the case of State vs.

Concord, 154 N. W. 763 (Iowa), from the syllabus of

which we quote as follows:

"In a prosecution for burglary, where the re-

volver found on the broken premises was not shown

to have been in defendant's possession at any time,

or when the burglary was committed, it was in-

admissible in evidence."

So as to Exhibit 4, we feel that there not having been

any sufficient identification, the evidence should have

been excluded; that it was extremely prejudicial there

can be no doubt.

B
While appellant was in the Rottle store, the de-

fendant George Lynch was arrested about a block and

a half from the store while standing beside his automobile.

The car was searched at the jail and in the back compart-
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ment two suit cases were found, and one contained 267

counterfeit One Dollar coins (Tr. 29). The coins ad-

mittedly were part of those purchased by and belonging

to the defendant George Lynch, and in no wise con-

nected with appellant. No conspiracy was charged as

between appellant and George Lynch, yet the coins

were, over objection, introduced in evidence as belonging

to appellant (Exhibit 8). The coins were not under her

control. She was not shown to have been in any way

connected with them. They were purely a part of the

illegal enterprise of the husband. Their introduction was

extremely prejudicial, and certainly inadmissible for the

purpose of proving intent which could have been the only

function of this exhibit, under the issues joined. The

mere fact that appellant was acquitted by the jury on

the charge of possessing these coins further indicates the

unreasonableness of the charge itself, and the intro-

duction of the coins could only have been made by the

government with the intention to create prejudice and

to bolster up that portion of its case in which it was

lacking, to-wit: the necessity of proving intent.

C

Except as hereinbefore urged, we are generally con-

sidering under this heading the various assignments of

error and grounds of appeal, and specifically urging the

absence of intent and the presumption of compulsion by
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the husband, which presumption is absolute, as we under-

stand the law, unless overcome by clear and convincing

evidence.

W. N. Schlax, a government secret service agent,

was permitted to testify (Tr. 37) as follows:

"When I talked with Mr. Lynch at the jail at

Montesano, he told me that he had tried to keep his

wife from passing these coins, but she insisted on
doing it."

In common with many other states, the State of

Washington has long had in force (Remington's Re-

vised Statutes Section 1214), the following:

"A husband shall not be examined for or

against his wife without the consent of the wife, nor

a wife for or against her husband without the con-

sent of the husband; nor shall either, during mar-
riage or afterwards, without the consent of the other,

be examined as to any communication made by one
to the other during marriage. But this exception

shall not apply to a civil action or proceeding by
one against the other, nor to a criminal action or

proceeding for a crime committed by one against

the other."

While it may be argued that the testimony objected to

does not come within this statute because of the fact that

it was not the result of the examination of the husband

on the stand, was it not merely an attempt to do indi-

rectly what could not be done directly? We are bearing
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in mind that up to this point we have the presumption

of compulsion, lack of knowledge, and therefore lack of

intent. Clearly, we find the government here attempting

by indirection to prove intent, using means which it

could not use directly. This will not be the first instance

in which an appellate court has had the opportunity to

refuse to countenance such procedure. In the case of

Commonwealth vs. Fisher, 70 Atl. 865 (Pa.) we quote

from the syllabus as follows:

"Where a prisoner charged with murder dictates

letters to wife which were duly mailed to her and de-

livered by her to the District Attorney, such letters

are inadmissible in evidence as permitting to testify

against her husband in violation of his statutory

rights."

So here, even if the testimony be true, we find the gov-

ernment introducing by indirection privileged communi-

cation between husband and wife.

Again in the case of Kaspar vs. Murray, 76 N. W.

1021 (Wis.), we find the rule even further extended.

There, neither husband nor wife was a party to the suit.

The husband testified to certain facts and on cross-ex-

amination the foundation for impeachment was laid as to

contradictory statements theretofore made by him. This

he denied. His wife was then called and questioned

about the said contradictory statements. The ruling of

the court excluding the wife from so testifying was ap-
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proved, and this in a case where neither husband nor

wife was a party to the action.

Of similar effect are the cases of:

Zingg vs. Mitterer, 204 N. W. 247 (Iowa)
;

Adaras vs. State, 252 S. W. 537 (Tex)
;

Dalton vs. People, 189 Pac. 37;

Bell vs. State, 224 S. W. 1108 (Texas).

In any event, the alleged declaration of the hus-

band not having been made in the presence of the wife,

and no conspiracy being alleged or proven, it was inad-

missible for that reason and as hearsay.

As we have heretofore noted, a fact apparently

clearly recognized by the government was the weakness,

or, we might say, the almost total lack of proof of crimi-

nal intent on the part of the defendant, Elva Lynch. As

to the defendant George Lynch, of course, there is not

and could not have been any question. The introduction

by the government of Exhibits 4 and 8 constituted prac-

tically the only evidence which would prove the criminal

intent and thus sustain a conviction of appellant.

As to Exhibit 4, we have heretofore averted. We
now urge that the introduction in evidence over objection

of Exhibit 8 was clearly erroneous.

In the case of People vs. Thorns, 3 Parkers C. R.
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Rep. 256 (N. Y.), an identical situation was presented.

The defendant was charged with possession with intent

to utter one counterfeit bank note. Shortly after his

arrest his wife's person was searched and in her pockets

were found parts of bank bill apparently cut for the pur-

pose of making alterations similar as that made on the

bill found in defendant's possession. The bills were in-

troduced in evidence presumbably for the purpose of

proving intent. No conspiracy was charged. The court

commented upon the strength of the evidence intro-

duced by the prosecution independent of that procured

from the wife. In order that the prosecution, not intent

to rest upon its case, persisted in showing her possession

of engraved figures cut from genuine bills, the court held

that no concert being shown (as in this case), the evi-

dence was clearly incompetent and the case reversed.

Of common interest upon the questions of admissi-

bility of the alleged declarations of the husband, and

the question of intent, is the case of Tresca vs. U. S., 183

Fed. 736. In that case two persons were jointly indicted

for passing and uttering counterfeit money with intent to

defraud. Both were convicted and Tresca alone ap-

pealed. Found on Tresca's person at the time of his

arrest was a marked $5.00 note given his co-defendant

by a government agent as a part of the purchase price

of the counterfeit notes. There were certain suspicious
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circumstances tending to link Tresca with the crime, and

on the question of intent evidence was introduced as to

statements made by Canella, the co-defendant, to the gov-

ernment operative which were contradictory with Tresca's

testimony. These statements were later stricken from the

record on motion and the jury instructed to disregard

them. This ruling was held proper, such statements not

having been made in the presence of Tresca. This ruling

by the trial court was approved by the appellate court

and Tresca's conviction thereupon reversed and the case

dismissed upon the ground that without said statements

in evidence, insufficient evidence was left to prove intent

or to sustain a conviction.

Again in the case of Hanzer vs. U. S., 177 Fed. 54,

the court passing upon the admissibility of statements

made by a co-defendant, held that in the absence of prior

proof as to the existence of the conspiracy, statements or

admissions of an alleged co-conspirator were improperly

received in evidence.

IV

In summation, we urge that the admission in evi-

dence of the government's Exhibits 4 and 8 and of the

alleged declaration of the husband was erroneous ; that the

jury should not have been permitted to consider said evi-

dence; that in the absence of said evidence, and we ask

this court to disregard the same, there is a total failure
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of proof of criminal intent and the presumption of con-

pulsion and duress must govern. We respectfully urge

that the judgment and sentence of the court be set aside.

Respectfully submitted,

JOHN J. SULLIVAN,

BERTIL E. JOHNSON,
Attorneys for Appellant.
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STATEMENT OF THE CASE

On the 17th day of April, 1935, the appellant, Elva

E. Lynch, was indicted in the United States District

Court for the Western District of Washington, South-
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ern Division, charged in four counts with violations of

Sec. 277, Title 18, United States Code.

Count I, omitting the formal allegations of juris-

diction, charged that appellant on the 28th day of Feb-

ruary, 1985, did knowingly, wilfully, unlawfully, and

feloniously pass, utter, publish or sell one counterfeit

$1.00 United States coin to one Joe Healy and that the

appellant intended to defraud the said Joe Healy, then

and there well knowing the said coin to be false, forged

and counterfeit. (Tr. 2, 3.)

Counts II and III are in the same form and charge

the same offense as Count I, except that Count II

charges that on the same date and at the same place

appellant passed, uttered, published or sold one coun-

terfeit $1.00 United States coin to one S. L. Monroe,

and Count III charges that appellant at the same time

and place passed, uttered, published or sold one $1.00

counterfeit United States coin to one Fred Rottle. (Tr.

3-5.)

Count IV, omitting the formal allegations of juris-

diction, charged that appellant on the 28th day of Feb-

ruary, did knowingly, wilfully, unlawfully, and felon-

iously have and possess, with the intent then and there

in her to defraud some pearson or persons unknown, ap-

J



proximately 267 falsely made, forged and counterfeit

coins in the resemblance and similitude of and pur-

porting to be silver coins which had theretofore been

coined at the mints of the United States of America

and called, stamped and designated One Dollar, the

said Elva E. Lynch then and there well knowing the

said coins hereinbefore described to be false, forged

and counterfeit. (Tr. 5-6.)

From the evidence adduced at the trial it was dis-

closed that on the 28th day of February, 1935, the

appellant and her husband, George J. Lynch, drove to

Montesano, Washington, in a 1935 Ford coupe auto-

mobile which had been purchased with community

funds. (Tr. 35). Enroute, and at Olympia, Washing-

ton, George J. Lynch uttered and passed several coun-

terfeit $1.00 United States coins v/hile appellant re-

mained in the automobile. (Tr. 35). Upon arriving at

Montesano, Washington, and at the hour of about 5

o'clock the appellant went into Sy's Quality Grocery.

S. L. Monroe, who testified on behalf of the Govern-

ment, stated that he operated Sy's Quality Grocery store

and identified appellant as the woman who entered his

store on the 28th day of February, 1935, and gave him

a $1.00 coin in payment for a can of corn which he

identified as the $1.00 marked for identification as



Government's Exhibit No. 2. (Tr. 24). The $1.00

United States coin introduced into evidence as Gov-

ernment's Exhibit No. 2 was counterfeit. (Tr. 34).

On the same date and at about the hour of 5:30

P. M., appellant entered the Healy meat market at

Montesano, Washington. Joseph Healy, a Government

witness, testified that he operated the Healy Meat

Market and that on the 28th day of February, 1935, a

woman, whom he identified as appellant, came into his

market and gave him a $1.00 coin, which he identified

as the $1.00 United States coin marked for identifica-

tion as Government's Exhibit No. 3 (Tr. 24, 25) . The

$1.00 United States coin introduced into evidence as

Government's Exhibit No. 3, was counterfeit. (Tr. 34).

After leaving the Healy Meat Market, appellant

went to the Rottle Department Store in Montesano,

Washington. The testimony of Fred Rottle (Tr. 25

to 27 incl.) one of the operators of the Rottle Depart-

ment store who testified on behalf of the Government,

reveals that at about the hour of 5 :30 of the afternoon

of February 28, 1935, a woman, whom the witness

identified as appellant, came into the Rottle Depart-

ment store and purchased underwear for the sum of

30 cents. (Tr. 25). In payment for the underwear

appellant gave the witness, Fred Rottle, a $1.00 coin



of the United States which he placed in the cash regis-

ter on top of 14 or 15 other $1.00 coins and the wit-

ness then gave the appellant the sum of 70 cents in

change. (Tr. 26). While the appellant was still at the

counter, F. W. Mcintosh, marshal of Montesano, came

into the store and after stating that there was bad

money in town requested that appellant open her purse,

but no coins were found with the exception of the 70

cents given appellant as change by Fred Rottle. ( Tr.

26).

Rottle then returned to his cash register and re-

moved the top $1.00 coin which he stated he was sure

was the same $1.00 coin given him by appellant and

delivered the coin to Mr. F. W. Mcintosh (Tr. 26).

Mr. Rottle identified the coin marked as Government's

Exhibit No. 4 as the $1.00 coin he had received from

appellant by means of certain marks he had placed on

the coin two or three days later in the presence of Mr.

Schlax. (Tr. 26). After receiving the $1.00 coin from

Mr. Rottle, Mr. Mcintosh left the store leaving the

appellant in the custody of Rottle (Tr. 26). Ten or

fifteen minutes later appellant was permitted to go to

the lavatory which was situated on a balcony. A few

minutes later Rottle heard something that sounded

like metal drop into the lavatory and the lavatory was



flushed. (Tr. 27). Mcintosh returned to the Rottle

Department store and was informed by Fred Rottle

that appellant had put something down the toilet (Tr.

29). Rottle and Mcintosh proceeded upstairs and in

the trap of the lavatory found four coins—three $1.00

counterfeit coins and one 50 cent coin that was genuine.

The four coins found in the trap of the toilet were

turned over to Mr. Mcintosh. (Tr. 27). Rottle stated

that he believed the four coins which were marked for

identification as Government's Exhibit No. 4, were the

same coins found in the trap and turned over to Mc-

intosh. (Tr. 27).

The testimony of F. W. Mcintosh (Tr. 27 to 29

incl.) who was called as a witness for the Government,

discloses that he went to the Rottle Department Store

and was informed by Fred Rottle that appellant, who

was then standing at the counter, had given him a

$1.00 coin. (Tr. 28). Rottle went to the cash register

and took out a $1.00 coin which he turned over to Mc-

intosh. At that time Mcintosh marked the $1.00 coin,

which was dated 1879, with the letter "H." The wit-

ness identified the coin marked for identification as

Government's Exhibit No. 4 as the coin he had so re-

ceived from Fred Rottle. (Tr. 28). Mcintosh then

left the Department store and apprehended appellant's



husband, George J. Lynch, standing beside a Ford

Coupe automobile about one block and one-half from

the Rottle Department store. (Tr. 28). Mr. Mcintosh

and W. L. Maynard, a deputy sheriff of Grays Har-

bor County searched the automobile and in the back

compartment found two suitcases, one a black leather

bearing the initials G.J.L. and the other a brown

suitcase bearing the initials E.D.W. (Tr. 29). In the

brown suitcase bearing the initials E.D.W. two paper

bags were found containing 267 $1.00 counterfeit

coins, together with various articles of women's wear-

ing apparel. (Tr. 29). Mcintosh and Maynard then

counted the coins contained in the two paper sacks and

placed them in a canvas bag which Mcintosh identified

as the same bag marked for identification as Govern-

ment's Exhibit No. 8. This bag, containing the 267

$1.00 counterfeit coins was turned over to Mr. May-

nard (Tr. 29). Mcintosh then returned to the Rottle

Department store and accompanied Rottle to the toilet

situated on the balcony where the four coins, three

$1.00 counterfeit coins and one 50c genuine coin, were

found in the trap. Mcintosh identified the four coins

marked for identification as a portion of Government's

Exhibit No. 4 as the four coins found in the toilet trap,

and testified that he turned them over to Mr. Schlax

on March 1st, 1935. (Tr. 29). Mr. Mcintosh had pos-
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session of these coins, constituting a portion of Gov-

ernment's Exhibit No. 4, from the time they were

found in the toilet trap to the time he delivered them

to Mr. Schlax. (Tr. 29).

W. L. Maynard, who testified on behalf of the

Government, stated that he is a deputy sheriff of Grays

Harbor County; that he and Mr. Mcintosh searched

the Ford automobile found in the possession of George

J. Lynch and in the rear compartment found a brown

suitcase bearing the initials E.D.W., which contained,

together with various articles of women's wearing ap-

parel, 267 counterfeit $1.00 coins, which he and Mcin-

tosh placed in a canvas bag. (Tr. 30). This canvas

bag containing the 267 $1.00 counterfeit coins, which

was identified by Maynard as Government's Exhibit

No. 8, was delivered to Mr. Anderson, Chief Deputy

Sheriff, who placed it in a safe situated in the Sheriff's

office in the presence of Maynard. (Tr. 31). The only

persons having access to the safe were the County Sher-

iff and Anderson, Chief Deputy. In the presence of

Maynard the canvas bag containing the 267 counter-

feit $1.00 coins and marked for identification as Gov-

ernment's Exhibit No. 8, was delivered by Anderson

to William N. Schlax on the 1st day of March, 1935.

(Tr. 30, 31).
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William N. Schlax, an agent of the Secret Service

Department of the United States Government, testi-

fied that on March 1, 1935, he went to Montesano,

Washington, where Mcintosh turned over to him four

counterfeit $1.00 coins and one 50 cent genuine coin

(Tr. 31) . That one of the $1.00 coins was dated 1879

and was marked with a letter "H" (Tr. 31). Mr.

Schlax stated that the envelope marked for identifica-

tion as Government's Exhibit No. 4, contained the same

five coins he had received from Mr. Mcintosh on March

1, 1935, and included the $1.00 counterfeit coin dated

1879 and marked with a letter "H'^, and that the five

coins had been in his continuous possession since that

time. (Tr. 32). Mr. Schlax further testified that on

March 1, 1935, he received from Mr. Anderson, Chief

Deputy Sheriff, a canvas bag containing 267 $1.00

counterfeit coins, which he identified as the bag

marked for identication as Government's Exhibit No.

8, and that the bag and its contents had been in his

continuous and exclusive possession since that time.

Tr. 33).

Harry R. Teater, an Agent of the Secret Service

Department, United States Government, testified that

the $1.00 United States coins contained in the envelope

marked for identification as Government's exhibits

Nos. 2, 3, 4, 7, 8, were counterfeit. (Tr. 34).
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The introduction into evidence of Government's

exhibits Nos. 4 and 8 was allowed and defendant's ob-

jection over-ruled and exception allowed. (Tr. 34).

The Government then rested its case and a motion for

dismissal of all counts of the indictment against the

defendant, Elva E. Lynch, was denied and an excep-

tion allowed. (Tr. 34).

At the conclusion of all the testimony and after

both sides had rested, a motion for a dismissal and di-

rected verdict was denied and exception allowed. Tr.

38).

The jury returned a verdict finding appellant

"Not Guilty" on Counts 1, 2 and 4 of the indictment,

and "Guilty" as charged, on Count 3 of the indictment.

Appellant was sentenced on the 23rd day of May, 1935,

for a term of 18 months on Count III of the indictment,

and was fined the sum of $250.00 on said count, to-

gether with the costs of prosecution. (Tr. 8-10, inch).

ASSIGNMENTS OF ERROR

Appellant's assignments of error may be classified

and grouped into three categories, as follows :

1. The court erred in admitting as evidence Gov-

ernment's Exhibit No. 4.



u

2. The court erred in admitting as evidence Gov-

ernment's Exhibit No. 8.

3. The court erred in over-ruling defendant's mo-

tions for a dismissal and directed verdict made at the

conclusion of the Government's case and again at the

conclusion of all the evidence.

ARGUMENT
I

It is contended by appellant that the court erred

in admitting as evidence Government's Exhibit No. 4.

Government's Exhibit No. 4 consisted of: (a).

One (1) counterfeit $1.00 United States coin dated

1879 and marked with the letter "H"; and, (b). Three

(3) counterfeit $1.00 United States coins and one gen-

uine 50 cent coin.

(a)

It is urged by appellant that there was no proper

identification of the $1.00 coin dated 1879 and marked

with the letter ''H", but a perusal of the facts will re-

veal that there is no merit to this contention. Appel-

lant purchased underwear at the Rottle Department

store and as payment gave Fred Rottle a $1.00 coin

which he placed in the cash register on top of fourteen
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or fifteen similar coins. (Tr. 25, 26). While appel-

lant was still standing at the counter Mcintosh entered

the store and stated there was bad money in town and

that he suspected appellant. (Tr. 26) . Rottle informed

Mcintosh that appellant had given him a $1.00 coin

and went back to the cash register and removed the

top $1.00 coin which he stated was the same coin given
him by appellant and turned it over to Mcintosh. (Tr.

26-28) . At that time Mcintosh marked the $1.00 coin,

which was dated 1879, with the letter ''W\ (Tr. 28).

The coin remained in the continuous possession of Mc-

intosh until March 1, 1935, at which time he turned

it over to Agent Schlax. (Tr. 29) . Schlax testified that

the $1.00 coin dated 1879 and marked with the letter

"H" was counterfeit and that it had been in his con-

tinuous and exclusive possession since the first day of

March, 1935. (Tr. 31, 32.)

There was no evidence that Rottle placed other

$1.00 coins in the cash register from the time he re-

ceived the coin in question from appellant to the time

he removed the coin and turned it over to Mcintosh.

The coin remained on top of the other $1.00 coins and

Rottle had no apparent difficulty in finding the coin

when its genuineness was questioned by Mcintosh.

George J. Lynch, testified on behalf of appellant
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that he had furnished appellant with certain counter-

feit $1.00 coins and had instructed her to make a pur-

chase at Rottle's Department store, and it was not

denied that appellant passed a $1.00 counterfeit coin

at that place. (Tr. 35-37).

Without further comment it is submitted that the

$1.00 counterfeit coin dated 1879 and marked with

the letter "H", and being a portion of Government's

Exhibit No. 4, was sufficiently identified as the $1.00

coin given Fred Rottle by appellant.

(b)

Appellant contends that the Three $1.00 coins and

the one 50 cent genuine coin which are the remaining

portion of Government's Exhibit No. 4 were improp-

erly admitted as evidence.

After appellant's arrest Mcintosh left her in the

custody of Fred Rottle, who permitted appellant to go

to the lavatory situated on the balcony of the Rottle

Department store. (Tr. 26, 27). A few minutes later

Rottle heard something that sounded like metal drop

into the lavatory and the lavatory was flushed. (Tr.

27) . A short time later Rottle and Mcintosh examined

the toilet and found the three counterfeit $1.00 United

States coins and the one 50 cent genuine United States
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coin in the trap. (Tr. 27-29). Prior to the time that

appellant had gone to the lavatory Mcintosh had ex-

amined appellant's purse but there was no search of

appellant's person. (Tr. 26). The four coins found in

the trap of the toilet were introduced into evidence as

Government's Exhibit No. 4.

It is urged here that this evidence was admissable

as tending to show that appellant had placed the three

$1.00 counterfeit coins in the lavatory and that she was

knowingly engaged in passing counterfeit coins.

The Circuit Court of Appeals for the Ninth Cir-

cuit, in the case of York et al vs. U. S. 1916, 241 Fed.

656, was confronted with an identical question. In

that case the defendants were tried and convicted for

conspiracy to pass counterfeit coins. It was shown

that both defendants had gone to Stockton, California

together, were seen there together and were both in

the same saloon when one defendant attempted to pass

a counterfeit $5.00 coin. The defendants knew they

were being watched and the other defendant was seen

to go into the saloon and go back to the entrance of the

toilet. After he came out a witness went in and found

27 gold pieces in the flush box of the toilet. The coui't

held that the 27 gold pieces were admissible as evidence

as tending to show that the defendant placed the coins
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in the toilet and that he was engaged knowingly in

passing counterfeit coins.

Again, in the case of U, S, v. Hopkins, 1885 D. C.

Western Div. No. Car. 26 Fed. 443 where defendant

was prosecuted for passing a counterfeit coin it was

said:

**The mere act of passing counterfeit coin on one
occasion is not of itself evidence of a purpose to

deceive. But, you can consider the manner in

which the act was done and other attending cir-

cumstances as presented by the evidence."

In conclusion on this point it is urged that the

testimony of the witness who heard the metal drop

into the lavatory while occupied by appellant after her

arrest, and the subsequent finding of three counterfeit

$1.00 coins and one genuine 50 cent coin in the toilet

trap shortly after appellant had left the lavatory

rendered the three counterfeit $1.00 coins and the

genuine 50 cent coin admissible as Government's Ex-

hibit No. 4 on the question of scienter and intent.

II

The admission as evidence of Government's Ex-

hibit No. 8, consisting of 267 $1.00 counterfeit coins

is urged as error by appellant.

After appellant had been placed under arrest at

the Rottle Department store, appellant's husband.
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George J. Lynch, was apprehended and arrested while

standing beside a Ford automobile. The car was

searched and in the back compartment two suitcases

were found. (Tr. 28). One suitcase was presumably

the property of George J. Lynch because it bore the

initials G.J.L. (Tr. 29). The other suitcase bore the

initials E.D.W. and in addition to articles of women's

wearing apparel contained 267 $1.00 counterfeit

United States coins which were in paper bags. (Tr.

29). These coins were placed in a canvas bag which

was marked for identification as Government's Ex-

hibit No. 8. It was admitted by George J. Lynch, who

testified on behalf of appellant, that the Ford automo-

bile had been purchased with community funds and

appellant had accompanied her husband in this car

from Seattle to Montesano, Washington. (Tr. 35, 36).

Count 4 of the Indictment charged appellant with

the unlawful possession of 267 $1.00 counterfeit coins.

It is herein urged that from the attendant facts as out-

lined above there was sufficient evidence of appellant's

possssion of the 267 $1.00 counterfeit coins to present

a question of fact for the jury and no error was com-

mitted by the District court in admitting Government's

Exhibit No. 8 in support of Count IV.
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Government's Exhibit No. 8 was also admissible

in support of Counts I, II, and III of the indictment

which charged appellant with passing counterfeit

coins. In the following cases it was held that on in-

dictment for passing counterfeit coins the possession

of other counterfeit coins was admissible, to prove

scienter.

Bryan vs. U, S. 1904, CCA. (5th) ; 133 Fed. 495

U. S. V. Goughner, D. C Pa. 1862; Fed. Cas. No.

15238.

Ill

It is appellant's contention that the court erred in

over-ruling defendant's motion for a dismissal at the

conclusion of the Government's case, and in over-ruling

defendant's motion for a dismissal and directed verdict

at the conclusion of all the evidence. The absence of

intent and the presumption of compulsion by the hus-

band is specifically urged.

On the question of presumption of compulsion by

the husband where the wife commits a crime in the

presence of her husband, the court gave the following

instruction. (Tr. 38, 39).

''Concerning the defendant, Elva E. Lynch, wife of
the defendant, George J. Lynch, you are instructed
that a wife who voluntarily commits a crime is
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subject to punishment therefor as she would be
if she were not married but in crimes of the grade
of which they are here accused, a wife, who, under
the duress of her husband, commits such an of-

fense, he, but not she, is guilty and subject to pun-
ishment.
^'A wife who commits such an offense in the pres-

ence of her husband is in law presumed to have
done so under compulsion. This presumption is

not absolute, but may be rebutted by evidence

showing that she acted voluntarily. The burden
of showing that such action on her part was volun-

tary and not under duress or compulsion, by evi-

dence beyond a reasonable doubt, rests upon the

prosecution.

"The words of this instruction "in his presence"

are to be understood by you as meaning near

enough to warrant the presumption that she was
acting under his influence and at his direction.

"An offense committed by a married woman, not

in the presence of her husband, the burden of

showing by a fair preponderance of the evidence

that such a woman was acting under duress or

compulsion of her husband rests upon such wo-

man."

Under this instruction the burden of proving be-

yond a reasonable doubt that the act of appellant in

passing a $1.00 counterfeit coin at the Rottle Depart-

ment store was voluntary and not under duress or com-

pulsion was placed on the Government. At the tiro

of the offense alleged in Count III, the husband of ap-

pellant was one block and a half away from the Rottle

Department store. (Tr. 28) . The jury returned a ver-
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diet of guilty on Count III and must have concluded
that either the appellant was not in the presence of

her husband at the time of the offense, or that the

Government had sustained the burden of proof that the

offense was voluntary and not committed under duress

or compulsion. In either event, it is respectfully urged

that the jury was correctly instructed and the question

of the presumption of compulsion by the husband was

properly submitted to the jury as a question of fact.

The lack of knowledge, therefore the lack of

criminal intent, is also urged. The evidence, however,

overwhelmingly supports the necessary proof of crim-

inal intent. On the same day and immediately preced-

ing the transaction covered by Count III, appellant

passed a counterfeit $1.00 coin on S. L. Monroe, and

another $1.00 counterfeit coin on Joseph Healy. (Tr.

24, 25). After her arrest appellant concealed three

$1.00 counterfeit coins in the lavatory of the Rottle

Department store. In the rear compartment of an au-

tomobile in which she had ridden from Seattle to Mon-
tesano, Washington, were found 267 $1.00 counterfeit

coins contained in a suitcase with articles of women's
wearing apparel. William N. Schlax testified on re-

buttal, as follows, (Tr. 37)

"When I talked to Mr. Lynch at the jail at Monte-
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sano he told me that he had tried to keep his wife

from passing these coins, but she insisted on doing-

it."

This testimony is attacked as being an indirect at-

tempt to introduce a privileged communication between

husband and wife. In this connection, and without

discussing the meritoriousness of appellant's conten-

tion, it suffices to say that no objection was made or

ruling obtained in the lower court and the question of

the admissibility of this evidence was not raised in ap-

pellant's Assignments of Error.

The rules of Federal Appellate procedure provide,

and the authorities are unanimous in holding a party

will not be heard on appeal upon questions not raised

in the trial court. The Appellate Court can review only

those rulings made by the trial court on questions

brought to its attention and passed upon by it.

DeJohn vs. Alaska Matanuska Coal Co. C. C. A.

(9th); 41 Fed. (2d) 612;

U. S. V. Smith, C. C. A. (9th) ; 55 Fed. (2d) 141;

Kamiyama vs Kar, etc. C. C. A. (9th) ; 44 Fed.

(2d) 503;

McBride vs. U. S., C. C. A. (5th) 284 Fed. 416;

Wolfe vs. U. S., C. C. A. (7th) 283 Fed. 885;

Lusco vs. U. S., C. C. A. (2nd) ; 287 Fed. 69.
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CONCLUSION

In conclusion it is respectfully submitted that the

court committed no error in admitting as evidence

Government's Exhibits Nos. 4 and 8, and that the

motions for a dismissal at the conclusion of the Gov-
ernment's case, and for a dismissal and directed ver-

dict at the conclusion of all the evidence, were properly
denied.

The judgment of the District Court should be
affirmed.

Respectfully submitted,

J. Charles Dennis,

United States Attorney

Owen P. Hughes,

Asst. United States Attorney

Attorneys for Appellee
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2 United States of America

IN THE

District Court of the United States

FOR THE

EASTERN DISTRICT OF WASHINGTON,
SOUTHERN DIVISION

United States of America, and
Henry A. WaIxLACE, Secretary
of Ajgriculture,

[
IN EQUITY

Plaintiffs,)
No. E-1653

vs.

E. S. Small,
Defendant.

BILL OF COMPLAINT

Plaintiffs, by James M. Simpson, United States

District Attorney in and for the Eastern District

of Washington, acting under the direction of the

Attorney General, at the request of the Secretary

of Agriculture, bring this bill in equity and allege:

I.

Plaintiff, Henry A. Wallace, is the Secretary of

Agriculture of the United States (referred to here-

inafter as the ''Secretary^') and joins in this suit

in the discharge of his official duties and in the pub-

lic interest. This proceeding is brought to restrain

and enjoin the defendant from engaging in the

handling of fresh deciduous tree fruits grown in the
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States of Washiiiigton, Oregon, Montana, and Idaho,

without a license, in violation of the provisions of

the Act of May 12, 1933, as amended, known as the

Agricultural Adjustment Act (referred to herein-

after as the "Act").

XL

Defendant, E. S. Small, is a citizen and resident

of the State of Washington, residing and having his

principal place of business in the city and county of

Yakima, State of Washington.

III.

Pursuant to and by virtue of the authority vested

in the Secretary by Section^ 8 (2) of the Act, and in

accordance with the General Regulations promul-

gated thereunder, and after due notice and an op-

portunity for hearing to all interested parties, the

Secretary, on October 13, 1933, entered into and exe-

cuted a "Marketing Agreement for Handlers of

Northwest Fresh Deciduous Tree Fruit Grown in

the States of Washington, Oregon, Montana, and

Idaho" and declared it to be effective on and after

October 14, 1933. Prior to the execution of said

Marketin^g Agreement by the Secretary, it has been

executed by handlers of fresh deciduous tree fruit

grown in said States who represented 83% of the

fresh deciduous tree fruit industry in these States.

This Marketing Agreement has been continuously in

effect from October 14, 1933, to and including the

present date.
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IV.

Pursuant to and by vii-tue of the authority vested

in him by Section 8 (3) of the Act, and in accord-

ance with General Regulations promulgated there-

under, the Secretary on October 27, 1933, issued

"License No. 27—License for Handlers of North-

west Fresh Deciduous Tree Fruit Grown in the

States of Washington, Oregon, Montana, and

Idaho," which, by its terms, became etfective on

and after October 28, 1933. The License has been

continuously in effect since October 28, 1933, to and

including the present date, except that the License

of the defendant, under said License No. 27 has been

revoked by the Secretaiy as hereinafter more fully

set forth. A copy of said Marketing Agreement and

of said License is attached hereto, marked Exhibit

"A", and made a part hereof,

V.

Subsequent to the effective date of License No.

27 and pursuant to the i3rovisions thereof, a control

eonnnittee and connnodity committees were duly

elected and organized in accordance with the provi-

sions of the Marketing Agreement and the License

and each of said committees has been and now is

performing its respective duties as 2:)rovided for in

said License.

VT,

The defendant was, on the effective date of Li-

cense No. 27, and has thereafter continuously been
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engaged in shipping in the current of interstate and

foreign eonmierce in carload lots from points in the

States of Washington, Oregon, Montana or Idaho,

States to points in other states and to foreign coun-

tries.

VII.

On August 25, 1933, the Secretary, pursuant to

the powers vested in him by the Act, promulgated

General Regulations, Agricultural Adjustment Ad-

ministration, Series 3 (referred to hereinafter as

the "regulations") which regulations were duly ap-

proved by the President of the United States on

August 26, 1933. Said regulations relate to the

revocation or suspension of licenses issued pursuant

to section 8 (3) of the Act and to the procedure in

connection therewith. A copy of said regulations

is attached hereto, marked "Exhibit B," and made

a part hereof.

VIII.

Subsequently, on September 11, 1934, H. A. Wal-

lace, Secretary of Agriculture, having reason to be-

lieve that the defendant had violated the License

and was continuing to violate the terms and condi-

tions of the License, did, pursuant to said regula-

tions, issue a written notice ordering the defendant

to show cause in writing on or before September 24,

1934, why his license should not be suspended or

revoked by the Secretary. This notice was duly

served on the defendant by depositing it in the Uni-



6 United States of America

ted States mail on September 11, 1931, registered

and addressed to the defendant at his last known

business address. Pursuant to the regulations, said

notice set forth the alleged violations of the License

by the defendant. Thereupon the defendant filed

his unverified answer to the charges alleged in said

notice. The statement of the violations alleged in

said notice appears in the order of the Secretary re-

voking the License of the defendant, a copy of

which is attached hereto, marked "Exhibit C," and

made a part hereof.

IX.

The Secretary found the answer of the defendant

to be insufficient and pursuant to the regulations

designated ten o'clock a.m., November 7, il034, as

the time, and the Federal Courtroom, Superior

Court, Post Office Building, Yakima, Washington,

as the place, for a public hearing where evidence

should be taken and considered upon the charges

contained in said notice and upon the answer thereto

of the defendant. At the time and place so desig-

nated, the defendant appeared in person and was

represented by counsel. The hearing was conducted

by a presiding officer duly appointed by the Secre-

tary of Agriculture pursuant to the regulations.

X.

All of the evidence offered and received at said

hearing was duly reduced to writing. After the con-

clusion of said hearing, the presiding officer, in ac-
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cordance with the regulations, after examination

and consideration of all the evidence introduced at

said hearing, made proposed findings of fact and

recommendations in writinig with respect to the de-

fendant, which, together with the complete tran-

script of all of the oral and documentary evidence

received at said hearing, were transmitted to the

Secretary.

XI.

Upon consideration of the proposed findings and

recommendations of said presiding officer and all

the evidence introduced at said hearing, the Secre-

tary, pursuant to the provisions of section 8 (3) of

the Act, and pursuant to the regulations, made find-

ings of fact and issued an order ("Exhibit C"
aforesaid) (a) finding that the defendant had vio-

lated the terms and conditions of the License in the

respects set forth in the allegations numbered 1, 2,

3, 4, 5, 6, 7, 8, 9, and 11 of said notice to show cause

;

and (b) revoking the license of the defendant. Said

order was made and executed by the Secretary on

January 17, 1936, and was on that date duly mailed

to the defendant by registered mail and received by

him on Jan. 21, 1935. Said order, by the terms

thereof, became effective January 23, 1935.

XII.

The defendant has violated the terms and condi-

tions of the License in the respects found and set

forth by the Secretary in said order revoking the
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License of the defendant. At no time subsequent to

September 11, 1934, the date of the issuance by the

ActiAg Secretary of said notice to show cause, has

the defendant complied with the terms and condi-

tions of the License. The defendant has, since

January 23, 1935, continued to engage in the liandl-

ing, in the current of interstate and foreign com-

merce, of fresh deciduous tree fruits grown in tlie

States of Washington, Oregon, Montana, and Idaho,

in violation of the order of the Secretary revoking

his License. Plaintiffs are informed and believe

and upon such information and belief state the fact

to be that unless an injunction is granted as here-

inafter jDrayed, the defendant will continue to en-

gage in said business regardless of the order of the

Secretary revoking his License.

XIII.

The defendant transports, or causes to be trans-

ported, large quantities of fresh deciduous tree

fruits grown in the State of Washington, to points

in other states and in foreign nations. All of the

fresh deciduous tree finiits grown in the States of

Washington, Oregon, Montana, and Idaho are in

the current of interstate commerce. Approximately

96% of all of the fresh deciduous tree fruits grown

in the States of Washington, Oregon, Montana, and

Idaho annually, and shipped in carload lots, is

shipped in interstate and foreign commerce. It

would be impossible effectively to regulate this in-

terstate commerce in such fresh deciduous tree
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fruits without regTilating also the small percentage

of intrastate shipments of fresh deciduous tree

fruits grown in said states. The handlers and ship-

pers who have fresh deciduous tree fruits to ship,

whether they are in a j^acking house or still on the

trees, will ordinarily not know which fruit they will

ship from points within the States of Washington,

Oregon, Montana, and Idaho, to ijoints without said

states and which fruit will be shipped to destina-

tions within the said states. Consequently, if the

License a^jplied only to interstate shipments, com-

pliance therewith could readily be circumvented by

successive intrastate shipments, which could con-

ceal the final shipments out of the said states.

XIV.

In those areas in the States of Washington, Ore-

gon, Montana, and Idaho in which fresh deciduous

tree fruits are grown, they are the principal crops

produced. The welfare of large numbers of people

in those states is entirely dependent upon the re-

turns received from the production of deciduous

tree fruit. The existing economic depression has

had a disastrous effect upon the j^rices received by

growers of Northwest deciduous tree fruit.

Because marketing charges are relatively fixed,

the growers have borne the brunt of low prices

caused by declining consumer demand. In 1932

prices to growers had declined to such an extent

that they paid only the direct costs of picking and
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packing. During that year the farm price of apples,

for example, was 52 cents per bushel ; in 1921 it was

$1.31 per bushel.

XV.

The nature of the deciduous tree fruit industry is

such that short time curtailment of production is

impossible. The License is designed to increase re-

turns to growers by providing a means by which, if

necessary, the supply of fresh deciduous tree fruit

placed upon the market may be limited to an amount

not in excess of that sufficient to supply an effective

consumer demand, and by providing for the estab-

lishment of minimmn prices at which fruit may be

sold by the handlers.

A plan similar to this License and Marketing

Agreement has been and now is in effect in Cali-

fornia, where substantial quantities of deciduous

tree fruits are produced. This License is a rea-

sonable and appropriate means for regulating in-

terstate commerce, (1) by removing obstructions in,

and burdens upon such commerce, (2) by increasing

the return to growers for deciduous tree fruit

handled in the current of interstate and foreign

commerce, and (3) by increasing the purchasing

power of growers of deciduous tree fruit to the end

that they in turn may increase their purchases and

so stimulate interstate commerce in industrial and

other agricultural products.
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XVI.

The legal remedy of fines for doing business with-

out a license is inadequate and, unless an induction

is granted, the pur^jose of the Act to increase the

return to the growers of fresh deciduous tree fruit

in the States of Washington, Oregon, Montana, and

Idaho, will be made impossible of attainment, the

License will be made inelffectual and the public in-

terest which the Act seeks to serve in the emergency

will be endanged and prejudiced for the following

reasons

:

(a) The effect of the example of the defendant

continuing his business without a License and in

open disregard of the requirements of the License

will be to demoralize and unstabilize the entire fresh

deciduous tree fruit induistry in the States of Wash-

ington, Oregon, Montana, and Idaho; to encourage

and incite other handlers licensed under the same

License to violate the terms and conditions of said

License and further, to encourage other licensees op-

erating under other Licenses issued by the Secre-

tary of Aigriculture to violate such Licenses with

the consequent demoralization and unstabilization

of such industries.

(b) Unless an injunction is granted, the open

disregard by the defendant for the License involved

in this case, and for the Act itself, will bring the

policies of the United States Government and of the

Secretary into disrepute and will thwart the na-
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tional policy declared by Congress iii said Act.

Such violations by the defendant will literally tear

down the structure erected for the protection of the

distressed deciduous tree fruit industry and will en-

danger the success of the program of Congress with i

respect to other commodities as to which Licenses
j

have been issued.
|

(c) The legal remedy of plaintiffs by way of

tines is totally inadequate and the intervention of a

court of equity is necessary unless the Agricultural

AdflListment Act and the Licenses issued thereunder

are to fail of enforcement.

XVII.

Section 8a (6) of the Act, as amended, authorizes

this 'Court to restrain the defendant from handling

or shipping fresh deciduous tree fruits grown in

the States of Washington, Oregon, Montana, and

Idaho in the current of interstate or foreign com-

merce without a License.

WHEREFORE, PLAINTIFFS PRAY:

1. That a writ of subpoena issue directed to the

defendant commanding him to appear herein and

to answer the allegations contained in this bill, but

not under oath, answer under oath being hereby ex-

pressly waived, and to abide by and jDerform such

orders and decrees as the Court may make in the

premises.
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2. That the Court issue a preliminary injunction

restraining the defendant and his agents, attorneys

and employees, and all persons acting under him, or

on his behalf, or claiming so to act, and all corpora-

tions owned or controlled by him either through

ownership of a majority of the voting shares of

stock therein or otherwise from engaging in the

handling or shipping, of fresh deciduous tree fruit

grown in the States of Washington, Oregon, Mon-

tana, and Idaho.

3. That thereafter said preliminary injunction

be made permanent.

4. That the plaintiffs be given all such other,

further and different relief as to this Court may
seem just and proper.

5. That the plaintiffs recover their costs and dis-

bursements.

UNITED STATES OP AMERICA, and

HENRY A. WALLACE.

By J. M. SIMPSON,

United States Attornei).

By MAC ASBILL,

Special Assistant to the

Attorney General.
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CITY OF WASHINGTON
DISTRICT OF COLUMBIA

Porter R. Taylor, being iirst duly sworn, on oath

says that he is Acting Chief of the General Crops

Section, Agricultural Adjustment Administration,

Department of Agriculture of the United States of

America; that he makes this affidavit on behalf of

both of the plaintiffs in the foregoing bill of com-

plaint; that he has read the foregoing bill of com-

plaint and knows the contents thereof and that the

same are true of his own knowledge, except as to

such matters and things as are therein alleged on

information and belief, and as to such matters he

is informed and believes that they are true.

PORTER R. TAYLOR.

Subscribed and sworn to before me, Notary Pub-

lic in and for District of Columbia, this 25 day

of February, 1935.

ALFRED L. DORP,

(Notary Seal) Notary Public.

My commission expires 10-22-38.
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EXHIBIT "A"

''UNITED STATES
DEPARTMENT OF AGRICULTURE

Agricultural Adjustment Administration

Marketing Agreement Series—Agreement
No. 16

License Series—License No. 27

MARKETING AGREEMENT AND
LICENSE FOR HANDLERS OF NORTH-
WEST FRESH DECIDUOUS TREE FRUIT
GROWN IN THE STATES OF WASHING-
TON, OREGON, MONTANA, AND IDAHO

Marketing Agreement approved and executed

October 13, 1933

Effective, 12:01 a.m., eastern standard time,

October 14, 1933

License issued October 27, 1933. Effective,

12 :01 p.m., eastern standard time

October ^8, 1933

(SEAL)
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MARKETING AGREEMENT FOR
HANDLERS OF NORTHWEST FRESH

DECIDUOUS TREE FRUIT

The parties to this aigreement are the con-

tracting handlers of fresh deciduous tree fruit

grown in Washington, Oregon, Montana, and
Idaho, and the Secretaiy of Agriculture of the

United States.

Whereas, the Congress of the United States

by the Agricultural Adjustment Act approved
May 12, 1933, as amended, has declared that a
national economic emergency exists due to the

severe and increasing disparity between the
prices of agricultural and other commodities
and that there should be established and main-
tained such a balance between the production
and consumption of agricultural commodities
and such marketing conditions therefor, as will

establish prices to the farmers at a level that
will give agricultural commodities a purchasing
power with respect to articles that farmers buy,
equivalent to the purchasing power of agricul-

tural commodities in the base period described
in said act, and

Whereas, pursuant to said act, the parties

hereto, for the purpose of effectuating the de-

clared policy of said act desire to enter into a
marketing agreement under the provisions of
section 8 (2) of the act, and

Whereas, fresh deciduous tree fruits grown in

the States of Washington, Ore^gon, Montana,
and Idaho, and handled by the contracting
handlers enter into the current of interstate and
foreign commerce;

Noiv, therefore, in consideration of the prem-



18 United States of America

ises and of the mutual promises hereinafter con-

tained, the parties hereto agree as follows

:

Article I

—

Definitions

As used in this agreement, the following

words and phrases shall be defined as follows:

(a) "Handlers" means and includes persons,

firms, corporations or associations engaged
wholly or in part in the business of shipping
in interstate or foreign commerce in not less

than carload lots, from points in the States of

Washington, Oregon, Montana and Idaho, fresh

deciduous tree fruits grown within such States.

(h) "Fruit" means and includes all species

of fresh deciduous tree fruits grown within the

said States, and any variety, grade and size

thereof.

(c) "Districts" means such geographical

areas within said States as the control commit-
tee shall delimit.

(d) "Control committee" means the control

committee selected pursuant to article II hereof.

(e) "Commodity committees" means the

commodity committees selected pursuant to ar-

ticle III hereof.

(/) "Manager" means the manager, appoint-

ed by the control committee, pursuant to article

II hereof.

(g) "Secretary" means the Secretary of

Agriculture of the United States of America or

his designated representative.

(h) "Act" means the Agricultural Adjust-

ment Act, approved May 12, 1933, as amended.
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(i) ** Auction markets" means those markets
wherein fruit is sold at auction, situated in

cities which are designated by the control com-
mittee as auction markets.

(j) ''Auction committees" means the auction
committees created pursuant to article VII
hereof.

(k) "Terminal committees" means the ter-

minal committees created pursuant to article

VII hereof.

(?) "Joint account transaction" means any
transaction between a handler and any other
person contemplating the division of the profit

or loss.

Article II

—

Coxteol Committek

1. Memhership and organization:

(a) A control committee is hereby created
comprising the twenty-five (25) members of the
Board of Trustees of Northwest Fruit Indus-
tries, Inc., a corporation organized imder the
laws of Washington, with its principal place of
business in Seattle, Wash., and additional mem-
bers, and their successors, to be elected bv the

handlers who are not members of said North-
west Fruit Industries, Inc., as hereinafter pro-
vided.

(&) The control committee shall include in its

membership persons elected by a majority vote
of the handlers who are not members of said
Northwest Fruit Industries, Inc., in number
equal to the proportion of twenty-five (25) (to

the nearest even number) which the aggregate
carlot shipments of fruit handled by such non-
members during the preceding shipping season
bear to the aggregate carlot shipments handled
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(i) '*Auction markets" means those markets
wherein fruit is sold at auction, situated in

cities which are designated by the control com-
mittee as auction markets.

(j) "Auction committees" means the auction
committees created pursuant to article VII
hereof.

(Jv) "Terminal committees" means the ter-

minal committees created pursuant to article

VII hereof.

(?) "Joint account transaction" means any
transaction between a handler and any other
person contemplating the division of the profit

or loss.

Article II
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1. Mcmhership and organization:

(a) A control committee is hereby created
comprising the twenty-five (25) members of the
Board of Trustees of Northwest Fruit Indus-
tries, Inc., a corporation organized imder the
laws of Washington, with its principal place of
business in Seattle, Wash., and additional mem-
bers, and their successors, to be elected bv the
handlers who are not members of said North-
west Fruit Industries, Inc., as hereinafter pro-
vided.

(h) The control committee shall include in its

membership persons elected by a majority vote
of the handlers who are not members of said
Northwest Fruit Industries, Inc., in number
equal to the proportion of twenty-five (25) (to

the nearest even number) which the aggregate
carlot shipments of fruit handled by such non-
members during the preceding shipping season
bear to the aggregate carlot shipments handled
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by members of the Northwest Fruit Industries,
Inc., during said preceding shipping season.

The membership of said conunittee selected by
the nonmembers of said Northwest Fruit Indus-
tries, Inc., shall be readjusted, if necessary,
after June 1 in each year to reflect accurately
such relative aggregate shipments during the

preceding shipping season.

(c) In the event that all members of the con-
trol committee to be elected by nonmembers of

the Northwest Fruit Industries, Inc., are not
elected within seven (7) days after the effective

date of this agreement the Secretary may desig-

nate persons to serve in lieu of such members
until they are elected. Upon the selection of all

the members of the control committee pursuant
hereto it may organize and function.

2, Duties and powers.—The duties and pow-
ers of the control committee include the follow-

ing:

(a) To supervise the performance of this

agreement and to act as intermediary between
the Secretary and the handlers.

(b) It shall appoint a manager and may ap-

point such other employees as it deems neces-

sary, and shall determine the salaries and define

the duties of all such employees.

(c) By appropriate resolution, from time to

time, to appoint and define the duties of addi-

tional committee or subcommittees to assume
any of the duties or functions of the control

committee, and to perform such other functions

as may be necessary or desirable in the interests

of the handlers and growers of fruit, or to ef-

fectuate any of the purposes of this agreement.
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(d) To hear and dispose of all questions, dis-

putes, and complaints arising in connection with
the performance of this ajgreement, subject only

to the right of appeal to the Secretary granted
in article XIII: Provided, however. That said

control committee shall not award in any dis-

pute damages in money or impose upon a
handler any penalty requiring the payment of a
sum of money: And, further provided, That if

a member of the control committee shall be an
interested party to any complaint or dispute, or

a representative of such an interested party, he
shall, for the purposes of the consideration of
such dispute or complaint, be disqualified as a
member of the control committee.

(e) To define, from time to time, the boun-
daries of the districts for each species of decidu-
ous tree fruit.

(/) To approve all schedules of minimum
prices proposed by the commodity counnittees.

(g) To determine, from time to time, uni-
form rates for packing and storage services in

the various districts.

(h) To incur such expense and make such ex-

penditures as it deems necessary to carry out
the provisions of this agreement.

(i) To establish schedules of maximum com-
missions which may be charged by the handlers.

(j) To establish a uniform method of pay-
ment for sales for future shipment.

(k) To determine the number of and appoint
members to the commodity committees.
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Article III

—

^^Commodity Committees

1. Commodity committees shall be created for

apples, pears, prunes, and cherries and for such
other fruits as the control committee may from
time to time deem desirable for the proper per-

formance of this agTeement.

2. The members of the commodity committees
shall be chosen as follows

:

(a) The control committee shall promptly de-

temiine and announce the number of members
of each conmiodity committee, and after the

conclusion of any shipping- season may revise

the number of members and require the selec-

tion of new nominees.

(h) The control committee shall appoint not

more than one half of the members of each com-
modity committee and shall choose the remain-

ing members from nominees selected by the

('growers in each district as hereinafter provided.

(c) With respect to the representation of the

growers in each district, the control committee

shall determine the number of members, on a

proportionate-shipment basis, to which each dis-

trict producing the fruit in question is entitled,

on each commodity committee. The total of

such grower representation on each commodity
committee shall not be less than one half of the

total membership.

(d) The growers in each district shall nomi-

nate three nominees for each place on a com-

modity committee to which the district is en-

titled, and the control committee shall prescribe,

within twenty-one (21) days from the effective

date of this agreement, methods for the selec!-
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tiou of nominees which shall insure to each
grower adequate opportunity to suggest candi-

dates and to indicate preferences.

3. Pending the selection of commodity com-
mittees pursuant to this article, the commodity
committees of Northwest Fruit Industries, Inc.,

shall have all the duties and powers of and shall

function hereunder in lieu of said commodity
committees until selected.

Article IV

—

Volume Control and Price

1. Proration:

In order to stabilize market prices, improve
the quality, and adjust the shipment of fruit to

market demand, the commodity committees may
from time to time inaugurate proration of ship-

ments of fruits which may be shipped unsold
and offered for sale in transit in interstate and/
or foreign .commerce as hereinafter provided.

(a) For the purpose of this article ''prora-

tion period" means any period of time for
which a commodity committee has instituted a
proration of shipments of its fruit, and "in-
tended for market" or "intends to market"
means fruit which is available for sale and
which it is intended to sell or offer for sale in

interstate and/or foreign commerce, whether
situated in the area of production or in storage
at any point, such intention to be substantiated
in such manner as the respective commodity
committees may require.

(h) Each commodity committee shall deter-
mine the total quantity of any grades, sizes, or
varieties of its fruit which it deems advisable
to market in interstate and/or foreign com-
merce during any designated period, and for the
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purpose of such determination the commodity
committees may consult with the Secretary and
with the control committee or any subcommittee
thereof, or any other committees appointed for
that purpose.

(c) Each commodity committee may deter-

mine the quantity of any fruit which each
handler may ship unsold and offer for sale in

transit during any such designated period.

Such quantity shall be such fruit as he has au-
thority to handle, or to which he has legal title,

or for which he has paid not less than 20 percent
of the purchase price.

{d) Each commodity committee may deter-

mine the total quantity of any fruit to be
shipped unsold and offered for sale in transit

by all the handlers during any such designated
period, and the total quantity intended for mar-
ket from each of the districts during such
period.

(e) If the total quantity of any fruit intend-

ed for market during any such period, as ascer-

tained under paragraph {d) above, exceeds the

quantity determined under paragraph {h)

above, proration of shipments shall be in effect

for such period and the commodity connnittee

shall allocate to each district a proportionate
share of said quantity determined under para-

graph (&) above. Said proportionate shares

shall be determined by applying to the quan-
tity of fruit intended for market in each dis-

trict, as ascertained under paragraph {d) above,

the percentage which the quantity determined
under paragraph {h) above, bears to the total

quantity intended for market, as ascertained

under paragraph {d) above. By applying the

same percentage to the quantity of fruit which
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eaeli handler intends to market during sucli

period, as ascertained under parag-raph (c)

above, the commodity committee shall there-

upon allocate to each handler a share of the al-

location to the district.

2. Shipment control:

(a) During any proration period each
handler shall abide by the allocation made to

him jjursuant to the preceding section and dur-
ing such period each handler accepting fruit

from growers for marketing shall insofar as
reasonably possible, divide his allocation among
the growers from whom he accepts fruit, or for
whom he has fruit in storage intended for mar-
ket during such period, by applying the same
percentage to the amount of fruit which each
of such growers intends to market.

(h) Any handler shipping in excess of his

allocation in any proration period shall deduct
double such overshipment from his allocation

for the next succeeding proration period of the

year. Any handler undershiijping in any prora-
tion period may add the amount of such under-
shipment to his allocation for only the next
succeeding proration period and only then if

such next succeeding proration period is con-

secutive without any intervening period of no
proration.

3. Minimum prices:

The commodity committees may from time to

time fix minimum prices for any fruit in the
following manner:

(a) Each commodity committee may from
time to time estimate the minimum quantity of
any fruit which should be marketed in any



26 United States of America
I

jieriod to insure to growers the maximum gross
returns, in view of prevailing consmnptive de-

mands and available quantities. Pursuant to

such determinations the committees may each
propose schedules of minimmn prices on the ba- fl

sis of f. o. b. shipping points at which their re- '
spective fruits may be sold by the handlers.

(h) All proposed minimum prices before be-

coming eft'eotive shall be agreed upon by not
less than two thirds (2/3) of the membership
of the connnodity committee by recorded vote

and shall be approved by the control commit-
tee in such manner as it may prescribe. Any
mininnun prices thus a])))roved shall be pub-
lished and shall become effective upon the date
designated by the commodity committee and
shall continue in effect until terminated by the

commodity conunittee, or until disapproved by
the Secretary by notice in writing to the control

committee.

(c) Immediately ui)on the approval by the

control committee of any minimmn prices the

manager shall communicate such prices to the

Secretaiy together with a statement of the mini-
mmn proper shipment in any period as esti-

mated pursuant to paragraph (a) above.

Article V

—

Sales

1. No handler shall sell, quote, offer, or con-

sign fruit for sale in any manner whatsoever
for prices less than the minimum prices for the

corresponding variety, grade, or size currently
published by the commodity conmiittee, if any,

unless he shall have previously received the per-

mission of the control committee: Provided,
however,

(a) That nothing in this article contained

I

i
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shall be considered as a limitation of the privi-

lege of selling fmit at auction.

(h) That nothing- in this agreement contained

shall be construed to prohibit the shipment of

fruit for conversion into byproducts.

(c) That nothing in this agreement contained

shall prevent or limit the sale or shipment of

fruit for charitable purposes or for unemploy-

ment relief at any price and in any amount.

2. The parties agree that to establish maxi-

mum charges which handlers can make to grow-

ers as commissions for services in handling

fruit will require careful study in view of the

different conditions and practices in the differ-

ent districts with respect to the various fruits.

The control committee shall make the neces-

sary study and collect the necessary data at its

earliest convenience to prepare and submit to

the Secretary for approval a schedule of maxi-

mum charges for services of every kind rend-

ered by the handlers incident to the marketing

of fruit, and the parties agree that such sched-

ule, when approved by the Secretary, shall be-

come a part of this agreement.

Pending the approval of such a schedule of

maximum charges no handler shall charge any
grower as a commission, or otherwise, for his

services in (completing a sale of fruit in excess

of the ]:)revailing charges for similar services

in the district involved as evidenced by existing

practices.

o
O. All sales for delayed shipment shall include

as additional charges in excess of the sale price,

taxes, insurance, interest, and storage charges
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at not less than the uniform minimum rate for
such storage charges.

4. No handler shall participate in any joint-

account transaction unless previously expressly
authorized to do so by the control committee.

Article VI

—

Reports

1. To the Secretary:

(a) Each handler shall each day mail or de-

liver to the Secretary, or to an agency of the

United States Department of Agriculture desig-

nated by the Secretary, a report of business

transacted to the close of business for said day.

Said report shall be made in such manner and
form as the Secretary or such agency shall from
time to time prescribe.

(b) The Secretary, or such agency, shall each
day compile the information disclosed by such
daily reports, and such other information as

may be deemed useful, in the form of a mar-
ket news-service report, and shall each day mail
a copy of such report to each handler who sub-

scribes to such service, by notice in writing to

the control committee.

(c) The control coimnittee shall defray or

periodically reimburse the Secretary, or such
agency, for all expense incurred incident to the

preparation and circulation of the daily report

and shall assess such expense to the subscribing'

handlers in the proportion of their respective

carload volume of shipments.

(d) The manager, or any properly desig-

nated representative of the control committee,
shall have access to the daily reports of any in-

dividual handler filed with the Secretary, or
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such agency, when examination of such reports

is deemed necessary by the manager or the con-

trol committee to the proper performance and
enforcement of this agreement. All information
disclosed by said reports shall remain confiden-

tial and shall only be disclosed by the manager
or control committee when deemed necessary

to the proper performance or enforcement of

this agreement.

2. To the commodity committees:

To enable the commodity committees to per-

form their duties hereunder each handler shall

promptly furnish the commodity committees
with all information requested as to quanti-

ties of fruit which he has authority to handle or
to which he has title or for which he has paid
not less than 20 percent of the purchase price,

and intends to market (as defined in art. IV,
sec. 1), or which is in storage and where, or
which is or will be available for sale.

3. To the manager:

(a) Each handler shall promptly furnish the

manager copies of all bulletins issued by him
offering fruit for sale and shall promptly report,

to the manager upon request the following in-

formation on such forms as the control commit-
tee may from time to time ])rescribe.

(1) Rollers— including description of
fruit, nmnber of cars, whether intended for
sale or storage and ei:vclosing copy of any
roller bulletin issued by such handler.

(2) Cancelations and terminations—in-

cluding details of sale and reasons for can-
celation or termination.

(3) Rejections and complaints—inelud-
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ing name and address of buyer, cause, set-

tlement, nmnbers of cars involved.

(4) Credit experience^—^including full

details with regard to any unsatisfactory

experience with any member of the trade,

particularly as to credit matters.

4. Failure to make the daily reports pur-
suant to section 1, paragraph (a) above, for

three (3) successive days, or to make any other

reports requested 2)ursuant to this article, or

failure to report accurately any information
suscejjtible to accurate reporting shall be innne-

diately reported to the control connnittee.

Article VII

—

Auction Control

1. To assure, insofar as possible, orderly mar-
keting, the control conunittee may appoint auc-

tion coimnittees for each fruit and terminal
coimnittee, each composed of such handlers, and
such other persons as the control committee
shall designate. Any committees so appointed
shall serve at the pleasure of the control com-
mittee. The Secretary may from time to time

designate representatives to sit with the auction

or terminal committees.

2. If any commodity committee shall deter-

mine that it is desirable to attempt to control

or regulate the auction marketing of its fruit, it

shall be the duty of the appropriate auction

<x)inmittee

:

(a) To determine the quantity of such fruit

to be sold in each auction market designated by
the control committee during the period in

which it is proposed to control such marketing.

(b) On the basis of the foregoing determina-

tion, to assign for such period to each handler



vs. E. S. Small 31

a quota of the quantity of fruit to be sold in

each auction market during said period and,
insofar as possible, to distribute such quotas
equitably among the handlers in proportion to

the amomit of fruit each intends to sell in the
respective auction markets during said period.

(c) To permit sales in excess of the quantity
determined under paragraph (a) above when
deemed necessary or desirable ; and

It shall be the duty of each terminal commit-
tee:

(d) To regulate as far as ix>ssible the carload
offerings of fruit in each auction market each
day with a view to the orderly distribution of
day-to-day offerings.

3. No handler shall exceed the quotas allotted

to him by the auction connnittees, and eacih

handler shall abide by the regulatory orders of
the terminal committees. If any handler does
exceed his quota for any auction-control period,
the ai3propriate auction or terminal commit-
tee shall deduct an amount equivalent to such
excess from such handler's quota for the suc-
ceeding consecutive auction-control period, if

any; and if he fails to thus adjust such over-
shipment or again exceeds his quota in said
succeeding period, said auction or terminal com-
mittee shall reduce such handler's quota for
the next succeeding consecutive period, if any,
by double the total overshipment.

4. Wholly or partially unused quotas shall
not be assigned, bought, or sold, but any handler
may exchange his quota, or any part thereof,
for another handler's equivalent in any other
auction market. Any sucli exchange shall be
promptly reported to the auction committee.

5. Nothin,g in this article contained shall pre-
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vent a handler from making private sales in any
auction market and the amount of fruit sold in

any such private sale shall not be considered as

a partial exhaustion of such handler's auction
quota.

6. If any fruit sold by a handler at private
sale during any auction-control period is resold

at auction, the terminal committee shall deduct
the fruit so resold from said handler's quota in

that auction market for the current or succeed-

ing auction-control joeriod, if any.

Article VIII

—

Brokerage

1. The commodity committees shall determine
and publish schedules of maximum uniform
charges which can be made or paid by handlers
for brokerage services rendered at terminal
points, and charges for any other brokerage ser-

vice, including services rendered in connection

with sales made outside of the continent of

North America, and the parties hereto agree
that such schedules, after approval by the con-

trol committee, shall become a part of this

agreement."&'

2. No handler shall, under any circumstances,

pay any charge for brokerage services to a buy-
er, except, however, that handlers may make a

discount from the sale price to a purchaser for

cash of not more than $25 per car.

Article IX

—

Rejections

1. In the event of rejection by a buyer of any
car of fruit and the resale thereof by the hand-
ler in another market or at auction, the handler
shall immediately report such sale to the man-
ager or the auction committee, as the case may
be; and if the latter, said committee shall de-

duct said car from said handler's auction quota
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for the auiction-control period, if any, in which
such sale at auction is made.

2. Handlers shall report rejections to the

manajger in writing, together with all original

dociunents relating to such sale, shipment, and
rejection, and the manager may make such rec-

commendations and take whatever action he

deems proper in the premises.

Article X

—

Guarantees and Adjustments

1. No handler shall make sales for future

shipment or accept orders for future shipments
which express or contemplate any guarantee by
the handler against changes in price, and each
handler shall abide by the ruling of the control

committee as to what constitutes a "guarantee"
within the meaning of this section.

2. No handler shall make any adjustment in

a contract for future shipment which results in

a reduction of the sale price, unless such adjust-

ment is justified by a condition of the fruit re-

sulting from the handler's negligence. Any such
adjustment shall be reported to the manager to-

igether with all information in connection there-

with.

3. After delivery to and acceptance by the
buyer of any fruit, no handler may make an al-

lowance or refund for any reason, whatsoever,
except upon express permission, from the man-
ager to whom the handler shall submit all in-

formation together with his recommendations
for the proper settlement.

Article XI

—

Payment and Storage Charges

1. The control committee shall establish a
miiform method of payment for sales for future
shipment and each handler shall adhere thereto.

Such method of payment shall include a mini-
miun partial payment to be made at the time
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the order is booked, a partial payment to be

made if and when the car is placed in storage,

subsequent minimum installments and the dates

payable, interest, and other carrying charges.

2. The control committee shall fix schedules

of maximum and minimum charges for packing
and storage services and such charges shall be

on a uniform basis intradistrict and as nearly

as possible interdistrict, such charges shall be-

come effective at such date as the control com-
mittee shall designate, and thereafter each
handler shall abide by such schedules : Provided,
Jioivever, That this section shall not apply to

producers or cooperative association of pro-

ducers in accounting to their grower members.

3. No handler shall furnish storage services

of any kind to buyers for less than the mini-

mum rates established for such services, and
any reports of sales made on a storage-paid

basis shall indicate the amount of the storage

charge included in the price.

Article XjII—Expenses

1. The members of all committees created

hereby or hereunder shall serve without com-
pensation, but shall be entitled to their expenses

necessarily incurred in the jDerformance of their

duties hereunder.

2. Each committee created hereby or hereun-

der may incur such expense as it deems neces-

sary or desirable for the proper performance
of its duties, and any such expense shall be cer-

. tified by the chairman of the respective com-
mittees to the manager and paid by him upon
the approval by the icontrol committee.

3. Each handler shall pay to the control com-
mittee a share of all expenses incurred pursuant
to this agreement (except expenses incurred
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pursuant to article VI, section (c)) and will

make such payment on receipt of notice from
the control committee of his share of such ex-

penses. Such share shall, tentatively, be such
proportion of the total expenses as each hand-
ler's estimated total shipments of fruit during
the current shipping season bear to the esti-

mated total of such shipments by all the hand-
lers during said shipping season. Such shares

shall be recomputed by the control committee at

the end of each shipping season on the basis of

each handler 's proportion of the total shipments
for said season, and adjustments shall be made
with each handler on the basis of such recompu-
tations.

Article XIII

—

Investigations and Appeals

1. Each handler shall maintain a system or

systems of accounting which shall accurately re-

liect a true account and condition of its business

and the business of any affiliated or subsidiary

companies or agencies. Each handler shall fur-

nish such information to the Secretary as the

Secretary may request, including information
on and in accordance with forms prescribed by
him.

2. Each handler's books and reports, includ-

ing the books and records of affiliates and sub-

sidiaries ("affiliates or subsidiaries" shall be
deemed to mean corporations, or any other busi-

ness units, owning or controlling a handler in

any manner whatsoever, or owned by or con-

trolled by a handler in any manner whatso-
ever), shall, during usual hours of business, be

subject to the examination of the Secretary for

the purpose of assisting the Secretary in the

furtherance of his duties with respect to this

agreement, including the verification of any in-

formation which the Secretary may require of

any handler to give.
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3. All information obtained by or furnished
to the Secretary pursuant to this article, if

designated in writing as confidential when ob-

tained or so furnished, shall remain the conii-

dential information of the Secretary, and shall

not be disclosed by him except upon lawful de-

mand by the President, by either House of the

Con,gress, or any committee thereof, or by any
court of competent jurisdiction, or when of-

fered in evidence in any hearing authorized by
the act for the suspension or revocation of the

license of the person from whom said informa-
tion was obtained or by whom it was furnished.

The Secretary, however, may combine and pub-
lish the information obtained from the handlers

in the form of general statistical studies or data.

The Secretary hereby agrees to issue regula-

tions and prescribe penalties to be imposed in

the event of any violation of the confidence or

trust imposed hereby.

4. If information shall come to the knowledge
of any handler of the violation of any of the

terms or conditions of this agreement by any
other handler, the handler having such knowl-

edge shall notify the control committee of such

violation by a written statement containing the

charges and all available substantiating evi-

dence.

5. If the control committee upon receipt of

any information from any source, shall find

therein evidence that any handler is violatine;

any terms or conditions of this aigreement, it

shall thereupon be the duty of said .control com-
mittee to investigate such respected violation.

The control conunittee may call upon said hand-

ler to furnish a statement of the facts under
oath. After due investigation, if it is the opin-

ion of the control committee that the agreement
is being violated, it shall order such handler to
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discontinue such violation, and in the event of

noncompliance by the handler with such order,

it shall report such noncompliance to the Secre-

tary.

6. For verification of any report submitted
at the request of the control (connnittee or in

aid of any investigation with respect to sus-

pected breach of this agreement by any handler,

or with respect to any dispute arising out of

this agreement, the control committee may
designate a reputable firm of certified public

accoiuitants to examine his books and records
during the usual business hours and report up-
on the matters that shall have been specified in

a direction to such accountants. Said direction

to the accomitants must specifically set forth
the matters upon which a report is required and
said accountants shall not reveal to the control
committee any other matters whatsoever dis-

closed by said examination.

7. An appeal in writing may be taken to the
Secretary from any decision of the control
board with reference to a dispute, investiga-

tion, or complaint within ten (10) days after

the decision is announced. Pendin^g the dispo-
sition by the Secretary of any appeal the par-
ties involved shall abide by the decision rend-
ered by the control committee, unless the Secre-
tary shall rule otherwise pending such disposi-
tion. In the event of an appeal, it shall be the
duty of the control committee to forward to the
Secretary the complete record of said commit-
tee with regard to the matter.

Article XIV

—

Miscellaneous

1. Each committee created hereby or here-
under at its organization meeting shall elect a
chairman and from time to time may elect such
other officers and may adopt such rules for the
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conduct of its business as it may deem advisable.

Vacancies in any committee shall be filled in

the manner governing the selection of the

original members.

2. If any provision of this agreement is de-

clared invalid or the applicability thereof to

any person, circumstance, or thing is held in-

valid, the validity of the remainder of this

agreement and/or the applicability thereof to

any other person, circumstance, or thing shall

not be affected thereby.

3. No member of any committee, nor any em-
ployee thereof, shall be held responsible indi-

vidually in any way whatsoever to any handler
or any other person for errors in judgment,
mistakes, or other acts, either of commission or

omission, as such member or employee, except
for acts of dishonesty. The liability of the han-
dlers hereunder is several and not joint, and no
handler shall be liable for the default of any
other handler.

4. Nothiujg herein contained is or shall be con-

strued to be in derogation or modification of the

rights of the Secretary to exercise any powers
granted to him by the act, and, in accordance
with such powers, to act in the premises when-
ever he shall deem it advisable.

5. The Secretary may delegate any person or

persons to act as his agent or agents in the per-

formance of any of the duties of the Secretary

hereunder or in the exercise of any of the pow-
ers of the Secretary hereunder.

6. The control committee may from time to

time propose amendments to or modifications of

this agreement, and any such amendment or

modification shall become effective at the date

designated by the control committee upon ap-
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proval by the Secretary: Provided, That such
amendment shall have first been approved by
handlers who handled not less than seventy-five

percent (75%) of the total shipments during
the preceding calendar year.

7. All committees created hereby or hereun-
der ishall be subject to the approval of the Sec-
retary and to disapproval by the Secretary of
all or any members at any time; and all acts

of and all schedules of commissions, brokerage,
and storage charjges approved by any commit-
tees pursuant hereto shall be subject to disap-
proval by the Secretary at any time.

Article XV

—

Parties and Termination

1. Any handler, as hereinabove in article I
defined, may become a party to this agreement
on equal terms with the >c;ontracting handlers
by execution and deposit with the Secretary of
a counterpart of this agreement.

2. The Secretary may at any time terminate
this agreement as to any handler by twenty-four
(24) hours' notice in writing deposited in the
mails and addressed to such handler in care of
the control committee.

3. This agreement shall become effective at

such date as the Secretary may declare above
his signature attached hereto and shall continue
in force until terminated in one of the follow-
ing ways:

(a) The Secretary may at any time terminate
this agreement by giving notice by means of a
press release or in any other manner which
the Secretary may determine.

(h) Upon the written request of handlers,
the sum of whose avera^ge carload shipments
over the period of the last three preceding cal-

endar years equal 75 per cent of the average of
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the total carloads shipped in said years by all

handlers parties hereto, the Secretary shall, by
notice in writing sent by registered mail, ad-

dressed to the control committee on or before
the 20th day of any month, terminate said con-

tract as of the end of such month.

(c) This agreement shall in any event termi-

nate when those provisions of the act which
authorize this agreement shall cease to be in

effect.

4. The benefits, privileges, and immimities
conferred by virtue of this agreement shall

cease upon its termination, except with respect

to acts done prior thereto; and the benefits,

privileges, and immunities conferred by virtue

of this agreement upon any party signatory

hereto, shall cease at its termination as to such
party, except with reference to acts done prior

thereto.

5. Each handler hereby applies for and con-

sents to licensing by the Secretary pursuant to

the act and General Reignilations, Series 3, of

the Agricultural Adjustment Administration,
together with amendments thereto, prescribed

by the Secretary and approved by the Presi-

dent, and not otherwise.

This agreement may be executed in multiple

counterparts. Each handler becoming a party
to this agreement by execution of a counterpart
shall sign and deposit with the Secretary said

counterpart and, if a corporation, shall deposit,

together with said signed counterpart, a certi-

fied copy of a resolution of its board of directors

authorizing such signing and delivery. This

agreement, tqgether with all executed coimter-

parts, shall constitute one and the same instru-

ment as if all signatures were contained in one
original.



vs. E. S. Small 41

In witness whereof, the contracting handlers

acting under the provisions of the Agricultural

Adjustment Act, and not otherwise, for the pur-

poses and within the limitations herein con-

tained, have hereunto set their respective hands

and seals.

Yakima Fruit Growers Association, by

Austin Woodyard, president, L. J.

Shadbolt, secretary; Yakima County
Horticultural Union, by C. K. Conant,

president, W. G. Martin, secretary;

Richey & Gilbert Co., by E. Gilbert,

manager, H. G. Rideout, secretary;

Reuben G. Benz, by Reuben G. Benz;
Warren & Co., by Wheeler Warren,
owner, attest—A. H. Landis; Williams
Fruit Co., by Glenn Williams, presi-

dent, C. W. Bunting, secretary; C. C.

Smith Fruit Co., by C. C. Smith, own-
er, attest—J. W. Hebert; Sellers &
Stone, Inc., by Ben F. Sellers, presi-

dent, W. P. Stone, secretary; Hays &
Hays Co., by W. P. Hays, attest—A. J.

Bunting; S'tubbs Fruit & Storage Co.,

Inc., by Frank F. Stubbs, president,

U. J. Prasch, secretary.

Washington Fruit & Produce Co., by
Fred D. Piatt, president, C. N. Baker,

secretary : C. F. Schaefer Co., by D. G.

Middlehauff , secretary ; American
Fruit Growers, Inc. (Yakima-Hoodriv-
er and Medford Division), by F. E.

Miller, regional manager, attest—^L. J.

Bunting; Ranier Fruit Co., Inc., L. J.

Bunting, president, W. R. Anderson,
secretary; E. E. Samson Co., Inc., E.

E. Samson, president, D. M. Samson,
secretary; Shields Fruit Co., Milton,

Oreg., S. S. Shields, president, A. L.
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Edwards, secretary; Walla Walla
Produce Co., Frances D. Offner, presi-

dent, C. L. Flomer, secretary; Bruce
Shangle, Inc., by Bruce Shangie, presi-

dent, Virginia Shangle, secretary; Mo-
jonnier & Sons, Inc., by F. E. Mojon-
nier, president, L. D. Felcli, secretary;

J. L. Dumas Estate, by L. F. Dumas,
executor, attest—J. Ward; Valley
Fruit Co., by Eugene Tausick, part-

ner, J. J. Kauffman, partner; the Is-

rael-Erbes Orchard Co., J. G. Israel,

attest—L. F. Dumas.

F. G. Lamb & 'Co., by Frank G. Lamb,
president, Willie R. Lamb, secretary;

Fruit Growers Cooperative, Frank Eif-

fert, president, O. K. Goodman, secre-

tary; Budd Jones, attest—'Frank G.
Lamb; H. S. Denison & Co., by H. S.

Denison, president, P. W. Scea, secre-

tary; Harris Cold Storage, P. H. Har-
ris, owner, attest—James B. Soaber;
R. D. Monahan, Inc., R. D. Monahan,
president, F. Hughes, secretary; Apple
Growers Association, A. W. Peters,

president, G. H. Mohr, secretary;

Duckwall Bros., Inc., John Duckwall,
president, Hannah G. Johnson, secre-

tary; Hoodriver Produce Exchange, P.

L. Thompkins, president, Josephine
Panter, secretary; Earl S. Coe & Co.,

Earl S. Coe, attest—Charles E. Mans-
field ; Symms Fruit Ranch, by R. Doyle
Symms, attest—Paul T. Rowell; H.
Vandenburg, attest—Austin E. Ansen;
Idaho Ai2:ricultural Industries, Inc., by
W. W. Rhodenbaugh, president, John
E. Garrett, secretary; J. H. Seaver,

attest—Paul T. Roe.
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C. L. Ball, attest—Austin E. Arisen; F.
H. Plogue, attest—eT. A. McM illan ; Gem
Fruit Union, Inc., J. L. Reed, presi-

dent, George L. Yost, secretary; Idaho
Fruit & Produce, E. G. Johnson, presi-

dent, S. G. Johnson, secretary; J. A.
McMillan, attest—F. H. Hogue; J. C.

Watson Co., J. C. Watson, president,

W. E. Kerrick, secretary; Fruitland
Fruit Association, M. Thode, j^resident,

Harry T. Lewis, secretary; H. R.
Floyd, attest—^J. A. McMillan; Chaney
& Rowell, Inc., by Burton Chaney,
president, Paul T. Rowell, secretary;
C. Vollenweider & Son, by C. Vollen-
weider, attest—-J. A. McMillan ; Mr. G.
Petrashek, attest—J. A. McMillan; J.

P. Gray, attest—William Smith; Ida-
ho Equity Exchange, C. F. Chase,
president, II. P. McKee, secretary; J.

C. Polumbo Fruit Co., J. C. Polumbo,
owner, B. L. Stamey, secretary.

Lewis Yoder Co., by Lewis F. Yoder, at-

test—F. B. Arata; H. B. Long, attest

—

Austin E. Ansen, secretary; W. H. Sis-

ler, attest—Paul T. Rowell; Frank W.
Shields & Son, F. W. Shields; F. M.
Ferguson, attest—E. W. Andrews;
Gwin, Wliite & Prince, Inc., W. F.
Gwin, president, A. A. Prince, secre-
tary ; Northwest Apple Exporters, Inc.,

L. J. Bunting, president, F. O.
Schweitzer, secretary; Tieton Storage
Co., N. F. Hoyer, president, Frederick,
secretary; W. H. White, attest—Glenn
Williamson; Guy W. Conner, Inc., G.
W. Conner, president, Porter J. Neff,
secretary; Pacific Fruit & Produce Co.,

J. A. Meade, vice president, attest

—

Verna L. Brenchley; Pinacle Packing



44 United States of America

Co., Inc., R. R. Peter, vice president,

G. M. Roberts, secretary; Independent
Fruit Shippers, Inc., J. B. Adams,
president, H. J. Drefred, secretary;

Southern Oregon Sales, Inc., Gordon
Vorhies, president, Torrey, secretary.

Fruit Growers Service Co., by F. V. Tay-
lor, president, W. Abair, secretary;

Okanogan Growers Union, by Frank
B. Ella, president, E. S. Forkel, secre-

tary; Northwestern Fruit Exchange,
by Myron S. Foster, president, R. M.
Coolidge, secretary; H. W. Van Slyke
Warehouse Co., by H. W. Van Slyke,

president, attest—Byrtle B. Van Slyke,

secretary; Fruit Sales, Inc., by J. V.
Rogers, president, P. W. Plinck, secre-

tary; Myron Root & Co., by M. E.

Root, president, R. Moore, secretary;

Growers Exchange, by Vem Marshall,

president, attest—M. E. Root; Rosen-
berg Bros., by Henry H. Rosenberg.

Apple Growers Association, by A. W.
Pettes, president, J. H. Mohr, secre-

tary; Darby Fruit Co., Inc., by C. C.

Darby, president; Growers Exchange,
by Vern Marshall, president, attest

—

M. E. Root, Geo. B. Dean, H. E. Wil-
liams, Cordelia G. Root; Lamb Fruit

Go. of Washington, by H. C. Lamb,
president, K. H. Stuckrath, secretary,

attest—Clark Lamb, J. W. Herbert;
F. T. Motteler & Son, by D. L. Motte-
ler, manager; Newbry & Sons, by Earl
L. Newbry, partner; Palmer Corpora-
tion, by H. L. Hallis, president, E. M.
Lamend, secretary; Perham Fruit Co.,

by B. A. Perham, president, attest

—

M. E. Brown, secretary; Star Fruit
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Co., Inc., by Chas. A. Pearce, presi-

dent, J. J. Johnson, secretary, attest

—

Chas. E. Mansfield; Ernest E. Henry,
attest—Edwin C. Enegren.

Central Marketing Co., by John Dmming,
vice president, attest—Gr. P. Paulsen,

secretary; Rudin Bros., Inc., by Jacob
Rudin, president, M. Cornfield, secre-

tary and treasurer; Gem State Sales

Co., by E. C. Fawcett, president, L. S.

Bowman, secretary; Gardiner Castata

Fruit & Produce Co., by Thomas R.

Gardiner, president; Lombard-Horsley
Investment Co., by H. H. Lombard, sec-

retary, F. V. Montgomery; Chandler
Brokerage Co., by Chas. R. Chandler;

Cowiche Growers, Inc., by Jacob
Strauss, president, W. F. Praetorius,

secretary.

Whereas, it is provided by section 8 of the

Agricultural Adjustment Act, approved May
12, 1933, as amended, as follows

:

Sec. .8. In order to effectuate the declared

policy, the Secretary of Agriculture shall have

power

—

(2) To enter into marketing agTeements with

processors, associations of producers, and others

engaged in the handling, in the current of inter-

state or foreign commerce, of any agricultural

commodity or product thereof, after due notice

and opportunity for hearing to interested par-

ties. The making of any such agreement shall

not be held to be in violation of any of the

anti-trust laws of the United States, and any
such agreement shall be deemed to be lawful:

Provided, That no such agreement shall remain
in force after the termination of this Act.

Whereas, it appears, after due consideration,
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that this is a marketing agreement between the
Secretary and persons engaged in the handling
in the current of interstate commerce and for-

eign conomerce of fresh deciduous tree fruit

grown in the States of Washington, Oregon,
Idaho, and Montana; and

Whereas, it appears, after due consideration,

that the aforesaid marketin^g agreement will

tend to effectuate the policy of Congress set

forth in section 2 of the Agricultural Adjust-
ment Act in that such marketing agreement
will:

(a) Establish and maintain such balance be-

tween the production and consumption of fresh

deciduous tree fruits and such marketing con-

ditions therefor as will reestablish prices to the

producers thereof at a level that will give such
agricultural conunodities a jDurchasing power
with respect to articles that farmers buy equiva-

lent to the purchasing power of such agricul-

tural commodities in the base period, as defined

in section 2 of said act; and

(&) Approach such equality of purchasing
power by gradual correction of the present in-

equalities therein at as rapid a rate as is

feasible in view of the current consumptive de-

mand in domestic and foreijgn markets ; and

(c) Protect the consumers' interest by read-

justing farm production of fresh deciduous

tree fruits at such level as will not increase the

percentage of the consumers' retail expendi-

tures for such agricultural commodities, which
was returned to the farmer, above the percent-

age which was returned to the farmer in the

pre-war period, August 1909 to July 1914.

Now, therefore, the Secretary of Agriculture

acting under the provisions of the Agricultural

Adjustment Act, for the purposes and within



vs. E. S. Small 47

the limitations therein contained, and not other-

wise, does hereby execute this Agreement under
his hand and the official seal of the Department
of Agriculture in the City of Washington, Dis-
trict of Coliunbia, on this 13th day of October
1933.

Pursuant to the provisions hereof, I declare
this agreement to be effective on and after 12 :01

a.m., eastern standard time, O'ctober 14, 1933.

(SEAL) H. A. WALLACE,

Secretary of Agriculture.
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LICENSE FOR HANDLERjS OF FRESH
DECIDUOUS TREE FRUIT GROWN IN
THE STATES OF WASHINGTON, ORE-
GON, MONTANA, AND IDAHO.

Whereas, it is provided by section 8 of the

Agricultural Adjustment Act, approved May 12,

1933, as amended (hereinafter called the "act")
as follows

:

Sec. 8. In order to effectuate the declared

policy, the Secretary of Agriculture shall have
power

—

(3) To issue licenses permitting processors,

associations of producers, and others to engage
in the handling, in the current of interstate or

foreign commerce, of any agricultural commod-
ity or product thereof, or any competing com-
modity or product thereof. Such licenses shall

be subject to such terms and conditions, not in

conflict with existing Acts of Congress or regu-

lations pursuant thereto, as may be necessary

to eliminate unfair practices or charges that

prevent or tend to prevent the effectuation of

the declared policy ai^d the restoration of nor-

mal economic conditions in the marketing of

such commodities or products and the financing

thereof * * *.

(4) To require any licensee under this sec-

tion to furnish such reports as to quantities of

agricultural commodities or products thereof

bought and sold and the prices thereof, and as

to trade practices and charges, and to keep such

systems of accounts, as may be necessary for

the purpose of part 2 of this title.

And whereas, by virtue of the authority vest-

ed in the Secretary of Agriculture of the United

States of America (hereinafter called the "Sec-

retary") by the act, the Secretary, with the ap-

proval of the President, has issued regulations
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relating to the issuance of licenses under the act

entitled "General Regulations, Series 4"; and

Whereas, pursuant to said act and to said

regulations, the Secretary has determined that

it is necessary to issue licenses in order to elimi-

nate unfair practices or charges that prevent or
tend to prevent Ql) the effectuation of the de-

clared policy of said act with respect to fresh
deciduous tree fruit grown in the States of
Washington, Oregon, Montana, and Idaho, and
(2) the restoration of normal economic condi-
tions in the marketing of such commodities and
the financing thereof ; and

Whereas, the Secretary, acting under the pro-
visions of said act, for the purposes and within
the limitations therein contained, after due no-
tice and opportunity for hearing to interested
|)arties given pursuant to the provisions of said
act and the regulations issued thereunder, and
after due consideration, has on the 13th day of

October 1933 executed under his hand and the
official seal of the Department of Agriculture,
a certain agreement entitled "Marketing Agree-
ment for Handlers of Northwest Deciduous
Tree Fruit"; and

Whereas, the Secretary finds that the hand-
ling of fresh deciduous tree fruit grown in the

States of Washington, Oregon, Montana, and
Idaho, is in the current of foreign commerce
and the current of interstate commerce and
intrastate commerce, which are inextricably in-

termingled, and

Whereas, the Secretary finds that the present
acute economic emergency in agriculture has
effected transactions in the aforesaid fruits with
a national public interest and has burdened and
obstructed the normal currents of commerce
in such commodities.
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Now, therefore, the Secretary, acting under
the authority vested in him as aforesaid,

Hereby licenses, each and every person, firm,

corporation, and association shipping from the

States of Washington, Oregon, Montana, and
Idaho fresh deciduous tree fruits grown in

Washington, Oregon, Montana, and Idaho to

engage in the handling in the current of inter-

state or foreign commerce of such fresh decid-

uous tree fruits, subject to the following terms
and conditions:

Article I

—

Definitions

1. "Licensees" means and includes persons,

firms, corporations, or associations engaged in

shipping in the current of interstate or foreign

commerce in carload lots, from points in the n

States of Washington, Oregon, Montana, and '

Idaho, fresh deciduous tree fruits grown within

such States.

2. *' Fruit" means and includes all species of

fresh deciduous tree fruits grown within the

said States, and any variety, grade, and size

thereof.

3. '* Districts" means such geographical areas

within said States as the control committee shall

delimit.

4. * 'Control committee" means the control

committee selected pursuant to article II here-

of.

5. ''Commodity committees" means the com-

modity committees selected pursuant to article

III hereof.

6. "Manager" means the manager, appointed

by the control committee, pursuant to article II If

hereof.

7. "Secretary" means the Secretary of Agri-
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culture of the United States of America or his

designated representative.

8. "Act" means the Agricultural Adjustment
Act, approved May 12, 1933, as amended.

9. "Auction markets" means those markets
wherein fruit is sold at auction, situated in

cities which are designated by the control com-
mittee as auction markets.

10. "Auction committees" means the auction

committees created pursuant to article VII
hereof.

11. "Terminal conmiittees" means the termi-

nal committees created pursuant to article VII
hereof.

12. "Joint account transaction" means any
transaction between a licensee and any other
person contemplating the division of the profit

or loss.

Aeticlp: II

—

Control Committee

1. Memhership and organization:

(a) The control committee shall comprise the

twenty-five (25) members of the Board of Trus-
tees of Northwest Fruit Industries, Inc., a cor-

poration organized under the laws of Wash-
ington, with its principal place of business in

Portland, Oreg. ; and additional members, and
their successors, to be elected by the licensees

who are not members of said Northwest Fruit
Industries, Inc., as hereinafter provided.

(h) The control committee shall include in

its membership persons elected by a majority
vote of the licensees who are not members of
said Northwest Fruit Industries, Inc., in num-
ber equal to the proportion of twenty-five (25)
(to the nearest even number) which the aggre-
gate car-lot shipments of fruit handled by such
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iioiimembers during the preceding shipping sea-

son bear to the aggregate car-lot shipments
handled by members of the Northwest Fruit
Industries, Inc., during said preceding shipping
season. The membership of said committee se-

lected by the nonmembers of said Northwest
Fruit Industries, Inc., shall be readjusted, if

necessary, after June 1 in each year to reflect

accurately such relative aggregate shipments
during the preceding shipping season.

(c) The Secretary may designate persons to

serve in lieu of the members of the control com-
mittee to be elected by nonmembers of North-
west Fruit Industries, Inc., until they are elect-

ed. Upon the selection of all the members of

the control committee pursuant hereto it may
organize and function.

2. Duties and powers: The duties and powers
of the control committee include the following

:

(a) It shall supervise adherence to the terms
and conditions of this license and act as inter-

mediary between the Secretary and the licen-

sees.

(J)) It shall appoint a manager and may ap-

point such other employees as it deems neces-

sary, and shall determine the salaries and define

the duties of all such employees.

(c) By appropriate resolution, from time to

time, it may appoint and define the duties of ad-

ditional committees or subcommittees to as-

sume amy of the duties or functions of the con-

trol committee, and to perform such other func-

tions as may be necessary or desirable in the

interests of the licensees and growers of fruit,

or to effectuate any of the purposes of this li-

cense.

{d) To define, from time to time, the bound-
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aries of the districts for each species of decid-

uous tree fruit.

(e) To approve all schedules of minimum
l^rices proposed by the commodity committees.

(f ) To incur such expense and make such ex-

penditures as it deems necessary to carry out
the provisions of this license.

(g) To establish a uniform method of pay-
ment for sales for future shipment.

(k) To determine the number of and appoint
members to the commodity committees.

Article III

—

^^Commodity Committees

1. Commodity committees shall be created for
apples, pears, prunes, and cherries, and for such
other fruits as the control committee may from
time to time deem desirable for the proper ad-
ministration of this license.

2. The members of the commodity committees
shall be chosen as follows:

(a) The control committee shall promptly de-
termine and announce the number of members
of each commodity committee, and after the con-
clusion of any shipping- season may revise the
number of members and require the selection

of new nominees.

(h) The control committee shall appoint not
more than one half of the members of each
commodity committee and shall choose the re-

maining members from nominees selected by
the growers in each district as hereinafter pro-
vided.

(c) With respect to the representation of
the growers in each district, the control commit-
tee shall determine the number of members, on
a proportionate shipment basis, to which each
district producing the fruit in question is en-
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titled on each commodity committee. The total

of such grower representation on each commod-
ity committee shall not be less than one half
of the total membership.

(d) The growers in each district shall nomi-
nate three nominees for each place on a com-
modity committee to which the district is en-

titled, and the control committee shall prescribe
methods for the selection of nominees which
shall insure to each grower adequate opportun-
ity to suggest candidates and to indicate pref-

erences.

3. Pending the selection of commodity com-
mittees pursuant to this article the commodity
committees of Northwest Fruit Industries, Inc.,

shall have all the duties and powers and shall

function hereunder in lieu of said commodity
committees until selected.

Article IV

—

Volume Control and Prices

1. Proration:

In order to stabilize market prices, improve
the quality, and adjust the shipment of fruit to

market demand, the respective commodity com-
mittees may from time to time institute prora-

tion of shipments in interstate and/or foreign

oonnnerce of unsold fruit intended for market
(not including fruit intended for storage), as

hereinafter provided.

(a") For the purpose of this article '* prora-

tion period" means any period of time for

which a commodity committee contemplates

institutiujg a proration of shipments of its fruit,

and "intended for market" means fruit which
is available for shipment and which it is intend-

ed to ship on an f.o.b. basis, or unsold for sale,

or to be offered for sale, whether situated in

the area of production or in storage at any
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point, such intention to be substantiated in such
manner as the respective commodity committees
may require.

(h) The commodity committee shall deter-
mine the total quantity of any of its fruit in-

tended for market by all licensees during any
such proration period.

(c) The commodity committee shall deter-
mine the total quantity of said fruit which it

deems advisable to market during said prora-
tion period, and for the purpose of such de-
termination the commodity committees may
consult with the Secretary and with the con-
trol connnittee or any subcommittee thereof,

or any other committees appointed for that pur-
pose.

(d) By deducting the quantity of said fruit
which has been sold and which is to be de-
livered in said proration period from the total

quantity deemed advisable for marketing in

said proration period, as ascertained under the
preceding paragraph, the commodity connnit-
tee shall determine the quantity of its said fruit

which it deems advisable to ship unsold for sale,

or to be oft'ered for sale, in said proration
period.

(e) The commodity committee shall deter-
mine the total quantity of its said fruit which
all districts and the quantity which each licen-

see intends to ship unsold for sale, or to be of-

fered for sale, whether situated in the area of
production or in storage at any point, during
said proration period. Such quantity shall in-

clude only fruit which the licensee has author-
ity to handle, or to which he has legal title, or
for which he has paid not less than 20 percent
of the purchase price.

(/) If the total quantity of said fruit in-
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tended for market during any such period, as

ascertained under paragraph (b) above, ex-

ceeds the quantity determined under paragraph
(c) above, proration of unsold fruit to be ship-

jDed for sale, or oft'ered for sale, shall be in ef-

fect for said period and the commodity commit-
tee shall allocate to each district a propor-
tionate share of the total quantity of unsold
fruit deemed advisable for marketing, as deter-

mined under paragraph (d) above. Said pro-

portionate share shall be determined by apply-
ing to the quantity of unsold fruit intended for

market in each district, as ascertained under
paragTai3h (e) above, the percentage which the

quantity determined under paragraph (d)

above bears to the total unsold quantity intend-

ed for market, as ascertained under paragraph
(e) above. By applying the same percentage to

the quantity of unsold fruit intended for mar-
ket by each licensee during said period, as as-

certained under paragraph (e) above, the com-
modity committee shall thereupon allocate to

each licensee a share of the allocation to the

district.

2. Shipment control:

(a) During any proration period each licen-

see shall abide by the allocation made to him
pursuant to the precedinjg section and during
such period each licensee handling for growers
unsold fruit intended for market shall, insofar

as reasonably possible, divide his allocation

among the growers from whom he accepts

such fruit, or for whom he has unsold fruit in

storage intended for market during such period,

by applying the same percentage to the quan-
tity of unsold fruit intended for market by
each of such growers.

(h) A licensee marketing in excess of his al-

location in any proration period shall be deemed
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to be ill violation of this license unless the con-

trol committee permits him to deduct double
such excess from his allocation for the next suc-

ceeding proration period of the year. Any li-

censee undershipping in any proration period
may add the amount of such undershipment to

his allocation for only the next succeeding pro-
ration period and only then if such next suc-

ceeding proration period is consecutive without
any intervening period of no proration.

3. Miniiuum prices.—The commodity commit-
tees may from time to time fix minimmn prices

for any fruit in the following manner:

{a) Each commodity committee may from
time to time estimate the minimum quantity of

any fruit which should be marketed in any
period to insure to growers the maximmn gross
returns, in view of prevailing consumiDtive de-

mands and available quantities. Pursuant to

such determinations the committees may each
propose schedules of minimum prices on the
basis of f.o.b. shipping points at which their

respective fruits may be sold by the licensees

and may from to time propose modifications in

such prices.

{h) All proposed minimum prices before be-

coming effective shall be agreed upon by not
less than two thirds (2/3) of the membership of

the commodity committee by recorded vote and
shall be approved by the control committee in

such manner as it may i3rescribe. Any mini-
mum prices thus approved shall be published
and shall become effective upon the date desig-

nated by the commodity committee and shall

continue in effect until terminated or modified
by the commodity committee with the approval
of the control committee, or until disapproved
or modified by the Secretary by notice in w^rit-

ing to the control committee.
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(c) Immediately upon the approval by the

control committee of any minimmn prices the
manager shall communicate such prices to the

Secretary toigether with a statement of the mini-
mum proper shipment in any period as estimat-

ed pursuant to paragraph (a) above.

Article V

—

Sales

1. No licensee shall sell, quote, offer, or con-

sign fruit for sale in any maimer whatsoever
for prices less than the minimima prices for the

corresponding variety, grade, or size currently

published by the commodity committee, if any,

unless he shall have previously received the per-

mission of the control committee; provided,

however,

(a) That nothing in this article contained
shall be considered as a limitation of the privi-

lege of selling fruit in auction markets.

(fi) That nothing in this license contained

shall be construed to prohibit the shipment of

fruit for conversion into byproducts.

(c) That nothing in this license contained

shall prevent or limit the sale or shipment of

fruit for charitable purposes or for unemploy-
ment relief at any price and in any amount.

2. All sales for delayed shipment shall in-

clude as additional charges in excess of the sale

price: Taxes, insurance, interest, and storage

charges, if any.

3. No licensee shall participate in any joint-

account transaction unless previously expressly

authorized to do so by the control committee.

Article VI

—

^Reports

1. To the Secretary:

(a) Each licensee shall each day mail or de-

liver to the Secretary, or to an aigency of the

uikl



vs. E. S. Small 59

United States Department of Agriculture desig-

nated by the Secretary, a report of quantities
of fruit bought and sold and the prices there-

for to the close of business for said day. Said
report shall be made in such manner and form
as the Secretary or such agency shall from time
to time prescribe.

(b) The Secretary, or such agency, shall each
day compile the information disclosed by such
daily reports, and such other information as
may be deemed useful, in the form of a market
news service report, and shall each day mail a
copy of such report to each licensee who, by
notice in writing to the control committee, has
subscribed for such service.

(c) The control committee shall defray or
periodically reimburse the Secretary, or such
agency, for all expense incurred incident to

the preparation and circulation of the daily
report and shall assess such expense to the sub-
scribing licensees in the proportion of their re-

spective carload volimie of shipments.

(d) The manager, or any properly designat-
ed representative of the control committee, shall

have access to the daily rei3orts of any individ-
ual licensee filed with the Secretary, or such
agency, when examination of such reports is

deemed necessary by the manager or the con-
trol committee to the proper administration and
enforcement of this license. All information
disclosed by said reports shall remain confiden-
tial and shall only be disclosed by the manager
or control committee when deemed necessary
to the proper administration or enforcement of
this license.

2. To the commodity committees:

To enable the commodity committees to per-
form their duties hereunder each licensee shall
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promptly furnish the commodity committees
from time to time with aJl information request-

ed as to charges of any kind and as to quanti-

ties of any unsold unit intended for market (as

defined in article IV, section ;1) which he has
authority to handle, or to which he has title, or

for which he has paid not less than 20 percent

of the purchase price and where situated.

3. Failure to make the daily reports pursuant
to section 1, paragraph (a) above, for three (3)
successive days, or to make any other reports

requested pursuant to this article or required to

be made hereunder, or failure to report ac-

curately any information susceptible to accu-

rate reporting shall be immediately reported to

the control committee.

Article VII

—

Auction Control

1. To assure, insofar as possible, orderly mar-
keting, the control committee may appoint auc-

tion committees for each fruit and terminal com-
mittee, each composed of such licensees, and
such other persons as the control committee
shall designate. Any committees so appointed

shall serve at the pleasure of the control com-
mittee. The Secretary may from time to time

designate representatives to sit with the auction

or terminal committees.

2. If any commodity committee shall deter-

mine that it is desirable to attempt to control

or regulate the auction marketing of its fruit,

it shall be the duty of the appropriate auction

committee

:

(a) To determine the quantity of such fruit

to be sold in each auction market designated by

the control committee during the period in

which it is proposed to control such marketing.

(h) On the basis of the foregoing determina-
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tion to assign for such period to each licensee a

quota of the quantity of fruit to be sold in each
auction market during said j^eriod, and, insofar

as possible, to distribute such quotas equitably
among the licensees in pro^Dortion to the amount
of fruit each intends to sell in the respective

auction markets during said period.

(c) To permit sales in excess of the quantity
determined under paragraph (a) above when
deemed necessary or desirable; and

It shall be the duty of each terminal commit-
tee:

{d) To regulate as far as possible the car-

load offerings of fruit in each auction market
each day with a view to the orderly distribution
of day-to-day offering.

3. No licensee shall exceed the quotas allotted

to him by the auction committees and each shall

abide by the regulatory orders of the terminal
committee. If any licensee does exceed a quota
for any auction control i^eriod, the appropriate
auction or terminal committee shall deduct an
amount equivalent to such excess from such li-

censee's total quota for the succeeding consecu-
tive auction-control period, if any; and if he
fails to thus adjust such excess, it shall consti-

tute a violation of this license and said auction
or terminal committee shall report to the con-
trol committee, which may prescribe deductions
from subsequent quotas of said licensee or may
report the matter to the Secretary, together
with its recommendations.

4. Wholly or partially unusued quotas shall

not be assiigned, bought, or sold, but any li-

censee may, with permission of the manager,
exchange his quota, or any part thereof, for
another licensee's equivalent in any other auc-
tion market.
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5. Nothing in this article contained shall pre-
vent a licensee from making jjrivate sales in
auction markets and the amount of fruit sold
in any such private sale shall not be considered
as a partial exhaustion of such licensee's auc-
tion quota.

6. If any fruit sold by a licensee at private
sale is resold in an auction market during any
auction-control period, the terminal committee
shall deduct the fruit so resold from said licen-

see's quota in that auction market for the cur-
rent or succeeding auction-control period, if

any.

Article VIII

—

Brokerage

No licensee shall, under any circmnstances,
pay any charge for brokerage services to a buy-
er, except, however, that licensees may make a
discount from the sale price to a j^urchaser for
cash of not more than $25 per car.

Article IX

—

Rejections

In the event of rejection by a buyer of any
oar of fruit and the resale thereof by the licen-

see in another market or at auction, the licensee

shall immediately report such sale to the man-
ager or the auction committee as the case may
be, and, if the latter, said committee shall de-

duct said car from said licensee's auction quota
for the auction-control period, if any, in which
such sale at auction is made.

Article X

—

Guarantees and Adjustments

1. No licensee shall make sales for future

shipment or accept orders for future shipments
which express or contemplate any guarantee by
the licensee against changes in price, and each

licensee shall abide by the rulings of the control

conamittee as to what constitutes a ''guarantee"
within the meaning of this section.
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2. No licensee shall make any adjustment in

a contract for future shipment which results in

a reduction of the sale price, unless such ad-
justment is justified by the condition of the
fruit. Any such adjustment shall be reported
to the manager together with all information
in connection therewith.

3. After delivery to and acceptan<ce by the
buyer of any fruit, no licensee may make an
allowance or refund for any reason whatsoever,
except upon express permission from the man-
ager, to whom the licensee shall submit all in-

formation, together with his recommendations
for the proper settlement.

Article XI

—

Payment and Storage Charges

1. The control committee shall establish a uni-

form method of payment for isales for future
shipment, and each licensee shall adhere thereto.

Such method of payment shall include a mini-
mum partial payment to be made at the time
the order is booked, a partial payment to be
made if and when the car is placed in storage,

subsequent minimum installments and the dates
payable, interest, and other carrying charges.

2. All reports of sales made on a storage-paid
basis shall indicate the amount of storage
charge included in the price.

Article XII—Expenses
1. The members of all committees, created

hereby or hereunder shall serve without com-
pensation, but shall be entitled to their expenses
necessarily incurred in the performance of their

duties hereunder.

2. Each committee created hereby or hereun-
der may incur such expense as it deems neces-

sary or desirable for the proper performance of
its duties, and any such expense shall be certi-
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iied by the chairman of the respective commit-
tees to the manager and paid by him upon ap-
proval by the control committee.

3. Each licensee shall pay to the control com-
mittee a share of all expenses incurred pursuant
to this license (except expenses incurred pur-
suant to article VI, section (c)) and will make
such payment on receipt of notice from the
control committee of his share of such expenses.
Such share shall, tentatively, be such 2->i*opor-

tion of the total expenses as each licensee's esti-

mated total shipments of fruit during the cur-

rent shipping season bear to the estimated total

of such shipments by all the licensees during
said shipping season. Such shares shall be re-

computed by the control committee at the end
of each shipping season on the basis of each
licensee's proportion of the total shipments for

said season, and adjustments shall be made
with each licensee on the basis of such recom-
putation.

Article XIII

—

Accounts and Administration

1. Each licensee shall maintain a system or

systems of accounting which shall accurately re-

flect a true account and condition of its busi-

ness and the business of any affiliated or sub-

sidiary companies or agencies. Each licensee

shall furnish such information to the Secretary
as the Secretary may request, including infor-

mation on and in accordance with forms pre-

scribed by him.

2. Each licensee's books and records, includ-

ing the books and records of affiliates and sub-

sidiaries (''affiliates or subsidiaries" shall be

deemed to mean corporations, or any other busi-

ness units, owning or controlling a licensee in

any manner whatsoever, or owiaed or controlled

by a licensee in any manner whatsoever) shall.
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during usual hours of business, be subject to

the examination of the Secretary for the pur-
pose of assistinjg the Secretary in the further-

ance of his duties with respect to this license,

including the verification of any information
which the Secretary may require any licensee

to give.

3. All information obtained by or furnished
to the Secretary pursuant to this article, if

designated in writing as confidential when ob-

tained or so furnished, shall remain the confi-

dential information of the Secretary, and shall

not be disclosed by him except upon lawful de-

mand by the President, by either House of the

Congress, or any committee thereof, or by any
court of competent jurisdiction, or when offered

in evidence in any hearing authorized by the

act for the suspension or revocation of the li-

cense of the person from whom said informa-
tion was obtained or by whom it was furnished.
The Secretary, however, may combine and pub-
lish the information obtained from licensees in

the form of general statistical studies or data.

The Secretary hereby agrees to issue regula-
tions and prescribe penalties to be imposed in

the event of any violation of the confidence or
trust imposed hereby.

4. If information shall come to the knowledge
of any licensee of the violation of any of the
terms or conditions of this license by any other
licensee, the licensee having such knowledge
shall notify the control committee of such viola-

tion by a written statement containin,g the
charges and all available substantiating evi-

dence.

5. If the control committee, upon receipt of
any information from any source, shall find

therein evidence that any licensee is violating
any terms or conditions of this license, it shall
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thereupon be the duty of said control committee
to investigate such respective violation. After
due investigation, if it is the opinion of the con-

trol committee that the license is being violated,

it shall report such violation to the Secretary.

Article XIV

—

^Miscellaneous

1. Each committee created hereby or hereun-

der at his organization meeting shall elect a

chairman and from time to time may elect such

other officers and may adopt such rules for the

conduct of its business as it may deem advisable.

Vacancies in any committee shall be tilled in the

manner governing the selection of the original

members.

2. All committees created hereby or hereun-

der shall be subject to the approval of the Sec-

retary and to disapproval by the Secretary of

all or any members at any time ; and all acts of

any committees pursuant hereto shall be subject

to the disapproval by the Secretary at any time.

3. If any provision of this license is declared

invalid or the applicability thereof to any per-

son, circumstance, or thing is held invalid, the

validity of the remainder of this license and/or

the applicability thereof to any other person,

circumstance, or thin^g' shall not be affected

thereby.

4. No member of any committee, nor any
employee thereof, shall be held responsible in-

dividually in any way whatsoever to any licen-

see or any other person, for errors in judg-

ment, mistakes, or other acts, either of com-

mission or omission, as such member or em-

ployee, except for acts of dishonesty. The lia-

bility of the licensees hereunder is several and

not [joint, and no licensee shall be liable for the

default of any other licensee.

J
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5. Nothing herein contained is or shall be
construed to be in derogation or modification of
the rights of the Secretary to exercise any pow-
ers granted to him by the act, and, in accord-
ance with such powers, to act in the premises
whenever he shall deem it advisable.

6. The Secretary may delegate any person or
persons to act as his a.gGi\t or agents in the per-
formance of any of the duties of the Secretary
hereunder or in the exercise of any of the ix)w-
ers of the Secretary hereunder.

7. This license shall take effect as to every
licensee upon the date set forth herein above
the signature of the Secretary.

In witness whereof, I, Henry A. Wallace,
Secretary of Agriculture, hereby issue this li-

cense in the City of Washinaton, District of
Colmnbia, on this 27th day of October 1933,
and whereas an emergency exists in the hand-
ling of fresh deciduous tree fruit grown in the
States of Washington, Oregon, Montana, and
Idaho which requires a shorter period of notice
than the three (3) days prescribed by General
Regulations, Series 4, and whereas twenty-four
(24) hours is reasonable notice in the circum-
stances :

Now, therefore, pursuant to General Regula-
tions, Series 4, and to the provisions hereof, I
declare this license to be effective on and after
12:01 p.m. eastern standard time on the 28th
day of October 1933.

H. A. WALLACE,
Secretary of Agriculture/^
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EXHIBIT "B."

^^UNITED STATES DEPARTMENT OF
AGRICULTURE

Agricultural Adjustment AdministRx\tion
washington, d. c.

(General Regulations, series 3)

GENERAL REGULATIONS MADE BY
THE SECRETARY OF AGRICULTURE,
WITH THE APPROVAL OF THE
PRESIDENT, UNDER THE AGRICUL-
TURAL ADJUSTMENT ACT, MAY 12,

1933, AS AMENDED.

United States Department of Agriculture,

Office of the Secretary.

By virtue of the authority vested in the Sec-

retary of Agriculture by the Agricultural Ad-
justment Act, approved May 12, 1933, as amend-
ed, I, Henry A. Wallace, Secretary of Agri-

culture, do make, prescribe, publish, and give

I^ublic notice of the following reigulations with
the force and effect of law, to be in force and
effect until amended or superseded by regula-

tions hereafter made by the Secretary of Agri-

culture with the approval of the President un-

der said Act.

IN TESTIMONY WHEREOF I have here-

unto set my hand and caused the official seal of

the Department of Agriculture to be affixed in

the City of Washington this 25th day of Aug-
ust, 1933.

HENRY A. WALLACE,
(SEAL) Secretary of Agriculture.

Approved

:

FRANKLIN D. ROOSEVELT,
The President of the United States.

August 26, 1933.
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ARTICLE I

Definitions

Section 100.
i As used in these regulations:

(a) The term "act'^ means the Agriculural
Adjustment Act, approved May 12, 1933, as

amended.

(h) The term "Secretary" means the Secre-
tary of Agriculture of the United States.

(c) The term "Department" means the Uni-
ted States Department of Agi^iculture.

iThe sections of these regulations are num-
bered decimally according to the corresponding
numbers of the articles. Thus the first section

of the first article is sec. ilOO, the first section of
the second article is sec. 200, etc.

(d) The term "person" means an individual,

corporation, partnership, unincorporated asso-

ciation, or any other business unit.

(e) The term "license" means any license

which has been issued by the Secretary pur-
suant to section 8 (3) of the act.

(/) The term "licensee" means any person
licensed by the Secretary pursuant to section 8

(3) of the act.

ARTICLE II

Provisions Relating to the Revocation or
Suspension of Licenses and the Pro-
cedure IN Connection Therewith.

Section 200. Wlienever the Secretary, or
such officer or employee of the Depart-
ment as he may designate for the purpose, has
reason to believe that any licensee, or any of-

ficer, employee, or agent of any licensee, or any
other person with the consent or connivance of
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such licensee, has violated or is violating* the

terms or conditions of a license, the Secretary,

or such officer or employee of the Department as

he may designate for the purpose, may, by no-

tice served personally upon such licensee, or

any agent of such licensee in active charge of

the business licensed, or by depositing in the

United States mails a notice in writing, regis-

tered and addressed to such licensee at the last

known business address of such licensee, order
such licensee to show cause in writing on or

before a certain date to be named in said notice,

why the Secretary should not revoke or sus-

pend such license.

Sec. 201. Said notice shall contain:

(a) A statement of the alleged violations of

the terms or conditions of the license.

(&) A statement of the time (which shall not

be less than 10 days after service or mailing of

such notice, as required by sec. 200) within

which the licensee must comply with said order

by filing, at such place and with such person as

shall be designated in the notice, a written an-

swer in triplicate to the charges alleged in said

notice.

Sec. 202. A copy of the aforesaid notice shall

be filed in the office of the chief hearing clerk

in the Department of Agriculture, Washington,
D. 'C. and shall be available for public inspec-

tion in such office.

Sec. 203. (a) Within the time required by

the notice, the licensee shall file, at such place

and with such person as shall be designated in

the notice, a written answer in triplicate to the

charges contained in such notice.

(&) Said answer shall be divided into para-

graphs and shall contain categorical admissions
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or denials of the several charges and facts al-

leged in said notice, and all denials therein con-
tained shall be amplified by full and frank
statements of the facts concerning said alleged
violations, and the matters of defense relied

upon.

(c) Said answer shall contain a statement of
the correct name and address of the licensee to

whom the order has been mailed or sent. If said
licensee is incorporated, such fact shall be stat-

ed together with the name of the State of incor-
poration and the names and addresses of its

officers and directors. If such licensee is a mem-
ber of an unincorporated association, partner-
ship, or other business unit licensed, said an-
swer shall disclose the correct names and ad-
dresses of all the members constituting said
business unit.

(d) If the licensee is not a natural person,
said answer shall contain the name and address
of an individual, as agent of said licensee to
whom notice of further proceedings may be
mailed or sent and for no other purpose. Such
answer shall be supported by an affidavit to the
truth of the matters stated therein made by the
licensee or a duly authorized agent of the li-

censee who has knowledge of the facts.

Sec. 204. Upon proper cause shown, the Sec-
retary, or such other officer or employee of the
Department as he may designate for the pur-
pose, may extend the time within which such
answer shall be filed, provided application for
such extension be made within the time to show
cause set forth in said notice.

Sec. 205. The parties to every such proceed-
in^g- shall be the Secretary, who shall enter an
appearance and be represented by counsel, and
the licensee, who may appear in proper person
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or by counsel. Any other person desiring to

intervene in such proceeding shall make an ap-

plication to the Secretary to be made a party
thereto, setting forth the grounds on which such
persoi:^ claims to be interested, and the Secre-

tary, or such officer or employee of the Depart-
ment as he may designate for the purpose, may,
by order, permit the intervention of such jjer-

son, in proper person or by counsel, to such ex-

tent and upon such terms as may be deemed
just.

Sec. 206. If the Secretary finds the answer
of such licensee to be sufficient, such licensee

shall be duly notified of the dismissal of the pro-

ceedings initiated by said notice, and an order

of dismissal shall be filed in the office of the

chief hearing clerk.

Sec. 207. If the proceedings be not dismissed

by the Secretary, the Secretary, or such officer

or employee of the Department as he may desig-

nate for the purpose, may appoint a time

(which shall not be earlier than 5 days after

the date on which the answer is required to be

filed) and designate a place for a hearing to be

held in the State where the licensee's principal

place of business is located, or in Washington,
D. C, or at any other place mutually agreeable

to the Secretary and the licensee. The Secretary

or such officer or employee of the Department
as he may designate for the purpose shall at

least 5 days prior to the hearing give or mail

to the licensee, in the manner provided in sec-

tion 200, or to the agent of the licensee desig-

nated in the answer of the licensee as the per-

son to whom such notice may be mailed or sent,

a written notice, which notice shall specify the

time, place, and purpose of said hearing.

Sec. 208. Every such hearing shall be con-
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ducted by a presiding officer, who shall be the
secretary, or such officer or employee of the De-
partment as the Secretary may designate for
the purpose. Any such designation may be made
or revoked by the Secretary at any time before
or during any hearing. Such hearing shall be
conducted in the manner to be determined by
the presiding officer as will best conduce to the
proper dispatch of business and the attainment
of justice.

Sec. 209. Said hearing shall be held at the
time and place set forth in the notice of hear-
ing or in any subsequent notice amending or
superseding a prior notice, and may also, at the
time and place of the hearing, in the exercise
of the discretion of the presiding officer, be con-
tinued from day to day, or adjourned to a later

date, or to a different place without notice,

other than announcement thereof, at the hear-
ing, by the presiding officer.

Sec. 210. Every such hearing shall be pub-
licly conducted. Testimony given at such hear-
ings shall be reported verbatim. As soon as
practicable after the conclusion of every vsuch

hearing a copy of the transcript of testimony
shall be available for public inspection in the
office of the chief hearing clerk and at the place
where the hearing is concluded or at such other
place as the presiding officer may designate.

Sec. 211. At any such hearing the presiding
officer need not apply the technical rules of evi-

dence.

Sec. 212. (a) Full opportunity to be heard
upon application therefor shall be afforded to
all licensees who may be directly affected by any
order resulting from said hearing; but, subject
thereto, said hearing shall be concluded within
such time as the presiding officer shall deter-
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mine, after which time written briefs may be
hied with the chief hearing clerk (or, if the
presiding officer so determines, with the presid-
ing officer) within such time thereafter, and
upon such terms, as the presiding officer may
designate. Such written briefs must be tyi3e-

written, mimeographed, or printed, and must be
tiled in triplicate. A copy of such written
briefs shall be available for public inspection
at the office of the chief hearing clerk and at

such other place as the presiding officer may
designate upon the filing thereof.

(h) Any person desiring a copy of the tran-

script of the testimony or of any written brief,

filed pursuant to subsection (a) of this section,

shall be entitled to the same upon application

to the chief hearing clerk and upon })ayment
of the reasonable cost thereof.

Sec. 213. At the conclusion of the taking- of

the evidence and as a part of the hearing, op-

portunity shall be afforded by the presiding of-

ficer to all parties to the hearing to present oral

arguments in favor of their respective conten-
tions, based on the evidence. In his discretion,

having regard to the nature and quantity of the

evidence and to the importance of the issues, the

presiding officer may limit the time to be con-

sumed by such oral arguments and restrict the

number of such arguments to one on behalf of

each party to the hearing respectively.

Sec. 214. All orders, notices, findings, and
formal documents requiring the signature of

the Secretary under the provisions of these

regulations may be signed in his name by such

officer or employee of the Department as the

Secretary may designate for the purpose and
any such designation may be made or revoked
by the Secretary at any time before or during
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any proceeding: Provided, That the order sus-

pending or revoking a license shall be signed
by the Secretary.

Sec. 215. Upon due application and within
the discretion of the presiding officer, the right

of amendment of the charges, and answers
thereto, and of all other proceedings before and
during any such hearing shall be granted on
such reasonable terms as to the presiding officer,

in the exercise of his discretion, may seem
right and proper.

Sec. 216. Upon due application to the pre-
siding officer prior to the rendering of a deci-

sion by the Secretary, the hearing may, in the
discretion of the presiding officer, be reopened
by him for the taking of additional testimony
or the presentation of additional evidence.

Sec. 217. As soon as practicable after the con-
clusion of any hearing, whether the hearing was
attended by the licensee or not, the presiding
officer shall make proposed findings of fact and
shall report the same to the Secretary together
with his recommendations and the record of
the proceedings. The Secretary shall there-
after render his decision and shall enter an or-

der dismissing such charges, or may, if he finds

that the licensee has violated any term or con-
dition of the license, enter an order suspending
or revoking the license with respect to such
licensee. The order shall become effective on
a date to be specified therein. The order shall

be accompanied by findings of fact of the Sec-
retary, and the order and such findings of fact
shall be filed in the office of the chief hearing-
clerk and shall there be available for public
inspection.

Sec. 218. After a license has been suspended
or revoked by the Secretary with respect to



76 United States of America

any person, such person may make application
in writing to the Secretary for reinstatement
under the license. If it appears to the Secre-
tary that the violation of the license was not
willful or in bad faith, the Secretary shall rein-

state such applicant as a licensee under the li-

cense, upon a showing satisfactory to the Sec-
retary that the applicant is able and willing in

good faith to comply with the terms and oondi-

tions of the license. If it appears to the Secre-

tary that the violation was willful or hi bad
faith, the Secretary shall reinstate the appli-

cant as a licensee under the license upon a show-
ing satisfactory to the Secretary that the appli-

cant is able and willing in good faith to com-
ply with the terms and conditions of the license

and upon the furnishing of a bond, in such
form and in such penalty as the Secretary may
determine, conditioned upon the applicant's fu-

ture compliance with the terms and conditions

of the license. Nothing in this regulation shall

be construed to exempt any person from fines

or penalties incurred by reason of being en-

gaged in handling without the license required

by the Secretary any agricultural commodity or

IDroduct thereof, or any competing commodity
or product thereof in the current of interstate

or foreign commerce.

ARTICLE III

Modification of Licenses

Section 300. If any person licensed under
the act considers himself aggrieved by any term
or condition of such license, or by the operation

or effect thereof upon his business, such person
may file with the Secretary a written applica-

tion for modification thereof, setting forth the

grounds therefor, and thereafter, the Secretary

shall, when it appears to the Secretary from
the face of the complaint that it is not without
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merit, give due notice to all interested parties

and set the complaint down for a hearing be-

fore the Secretary, or such officer or employee

of the Department as he may designate for the

purpose, and the Secretary shall take such law-

ful action thereon as he deems necessary to

carry out the provisions of the act. The Secre-

tary, with or without complaint, may institute

appropriate proceedings to consider the ques-

tion of modification of any license, or consider

the same in any proceeding for revocation or

suspension thereof.'*
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EXHIBIT ''C."

*'UNITED STATES DEPARTMENT OF
AGRICULTURE

Agricultural Adjustment Administration
washington, d. c.

IN THE MATTER OF
E. S. SMALL.

Before the Secretary of Agriculture

Case No. 27 - 1 - ,12

FINDINGS OF FACT AND ORDER OF
THE SECRETARY

On October 27, 1933, the Secretary of Agri-
culture, pursuant to the provisions of the Agri-
cultural Adjustment Act, approved May 12,

1933, as amended. Title I, Part 2, Section 8 (3),

issued License No. 27, License for Handlers of

Northwest Fresh Deciduous Tree Fruit Grown
in the States of Washington, Oregon, Montana,
and Idaho, effective October 28, 1933.

On September 11, 1934, the Secretary of

Agriculture, in accordance with General Regu-
lations, Series 3, Sections 200 and 201, issued

an order requiring E. S. Small to show cause

on or before September 24, 1934, why his li-

cense under said License No. 27, License for

Handlers of Northwest Fresh Deciduous Tree
Fruit Grown in the States of Washington, Ore-

gon^ Montana, and Idaho, should not be sus-

pended or revoked.

Said Order to Show Cause contained the fol-

lowing allegations:

1. That the said licensee, since October

28, 1933, has violated and is continuing to

violate the terms and conditions of License

No. 27, License for Handlers of Northwest
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Fresh Deciduous Tree Fruit Grown in the
States of Washington, Oreigon, Montana,
and Idaho.

2. That the said licensee, since October
28, 1933, has violated Article V, Paragraph
1, of said License No. 27, in that he has
quoted and offered for sale and has sold

fresh deciduous tree fruit at prices less

than the minimiun prices for the corre-

sponding variety, grade, and size currently
published by the commodity committee,
without having previously received the per-
mission of the control committee to quote,
offer for sale, or to sell said fruit at said
prices.

3. That the said licensee, since October
28, 1933, has violated Article V, Paragraph
1 of said License No. 27, in that on Novem-
ber 1, 1933, he shipped car No. 98061, con-
taining 720 boxes Extra Fancy and Fancy
D'Anjou Pears to Chicago, Illinois, which
car was later diverted to Cleveland, Ohio,
and sold to Donald Pocock at a net price of
$838,80, a price which was below the mini-
mum price of $958.00 currently published
by the commodity committee for fruit of

the corresponding variety, grade, and size,

and that said sale was made by said licen-

see without previously receiving permission
of the control committee to make same be-

low the minimum prices.

4. That the said licensee, since October
28, 1933, has violated Article V, Paragra])h
1 of said license in that on November 15,

1933, he sold to L. and H. Williams and
Company, Glasigow, Scotland, 520 boxes of
Extra Fancy Nellis Pears at 80 cents per
box F. A. S. Seattle, Washington, which
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was a price less than the minimum price

of 95 cents F. A. S. Seattle, currently pub-
lished by the commodity committee for
fruit of the corresponding variety, grade,
and size, and that said sale was made with-
out receiving the permission of the control
committee to make same below the mini-
mum prices.

5. That the said licensee, since October
28, 1933, has violated Article V, Paragraph
1 of said license in that on November 7,

1933, he sold and shipped 756 boxes of

Combination Extra Fancy and Fancy Jon-
athan Apples to Alvrina, Rotterdam, for

a price of 75 cents per box, which was a

price less than the minimum price of 80
cents per box, currently published by the

commodity committee for fruit of the cor-

responding variety, grade, and size, and
that said sale was made without receiving

the permission of the control committee to

make same below the minimum prices.

6. That the said licensee, since October
28, 1933, has violated Article V, Paragraph
1 of said license in that on November 28,

1933, he sold to C C. Evans of Kansas
City, Missouri, 756 boxes of Fancy Wine-
sap Apples size 125 and larger at $1.15

per box, which was a price less than the

minimum price of $1.20 per box currently

published by the commodity committee for

fruit of the corresponding variety, grade,

and size, and that said sale was made with-

out first receivings permission of the con-

trol committee to make same at below the

minimum prices.

7. That the said licensee, since October

28, 1933, has violated Article V, Paragraph
3 of said license in that the said licensee

oJ:il.'.il
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participated at divers times in joint-ac-

count transactions without being previous-

ly authorized to do so by the control com-
mittee.

8. That the said licensee, since October
28, 1933, has violated Article V, Paragraph
1 of said license in that he has quoted, of-

fered for sale and sold fresh deciduous tree

fruit to other licensees and/or consignees
for prices less than the minimum prices for

the corresponding variety, grade, or size

currently published by the commodity com-
mittee, and that said sales were made with-
out previously receiving the permission of

the control committee to make same at be-

low the minimum prices.

9. That the said licensee, since October
28, 1933, has violated Article VI, Para-
graph 1 of said license in that he has failed

and refused to file reports, in the manner
and form and at the times ])rescribed in

the license, of the quantities of fruit bought
and sold and the prices therefor with the

Bureau of Agricultural Economics, Seat-

tle, Washington, the Agency of the United
States Department of Agriculture desig-

nated by the Secretary to receive said re-

ports.

10. That the said licensee, since October
28, 1933, has violated Article VI, para-
graph 2 of said license in that he has failed

and refused to file with the commodity com-
mittee reports, in the manner and form
prescribed in the license, containing all in-

formation requested as to quantities of

fruit which he had authority to handle, or
to which he had title, or for which he had
paid not less than 20% of the purchase
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price and intended to market, or which was
in storage and where, or which was or
would be available for sale.

11. That the said licensee, since October
28, 1933, has violated Article XII, Para-
graph 3 of said license in that he has failed

and refused and is now failing and refusing

to i3ay to the control committee his propor-
tionate share of the expenses incurred pur-

suant to said license in the amount of

$602.10, which amount is still due and un-

paid, to the control connnittee, although
the control committee has duly notified him
of said amount and demanded payment of

the same.

12. That the same licensee, since October
28, 1933, has violated Article XIII, Para-
graph 1 of said license, in that he has failed

to maintain a system or systems of ac-

counting which accurately reflect a true ac-

count and condition of his business.

An unverified Answer to said Order to Show
Cause was received in the office of the Chief

Hearing Clerk on September 24, 1934.

On October 30, 1934, the Secretary, not hav-

ing found the Answer of the respondent to be

sufficient, by written notice and order, appoint-

ed the 7th day of November, 1934, at the hour

of 10 o'clock a.m., as the time, and the Federal

Court Room, Superior Court, Post Office Build-

ing, Yakima, Washington, as the place for a

public hearing where evidence should be taken

and considered upon the charges set forth in

the said Order to Show Cause and upon the

issues presented in this case. This said notice

and order were duly served upon the respond-

ent. By order dated November 2, 1934, the

Secretary designated Mary Connor Myers, an
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employee of the Department of Agriculture, as

Presiding Officer to conduct said hearing. At
the time and place designated in said notice and
order, said hearing was conducted by Mary
Connor Myers as Presiding Officer. The Secre-

tary of Agriculture was represented by Albert
D. Hadley of Los Angeles, California, and
Charles P. Dorr of Washington, D. C, as coun-
sel, and respondent was rejDresented by E. C.

Richards of Yakima, Washington, as counsel.

By agreement of the parties, the case was
submitted on stipulated facts and doemnentary
evidence.

Thereafter the Presiding Officer made Find-
ings of Fact and Recommendation and report-

ed same to the Secretary of Agriculture, to-

gether with a stenographic transcxipt of all

stipulated facts and documentary evidence pre-
sented at said hearing.

Upon the record thus made, including said

Order to Show Cause and the official report of
all oral testimony and written evidence and the

stipulation of the parties including the matters
offered by the respondent by way of defense to

which it was stipulated the said respondent
would have testified if called as a witness, the

Secretary of Agriculture, in addition to the
foreigoing, makes the following specific findings

of fact:

(1) That the Secretary of Agriculture, in

accordance with the power conferred upon him
in the said Agricultural Adjustment Act, by
said License No. 27, licensed each and every
person, firm, corporation and association ship-

ping from the States of Washington, Oregon,
Montana, and Idaho fresh deciduous tree fruits

grown in Washington, Oregon, Montana, and
Idaho to engage in the handling in the current
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of interstate or foreign commerce of such fresh

deciduous tree fruits;

('2) That said license was published by post-

ing in a conspicuous place in the main build-

ing of the Department of Agriculture, Wash-
ington, D. 'C, by press release describing the

license, and by making copies of said license

available in the office of the Chief Hearing
Clerk of the Agricultural Adjustment Admin-
istration, in accordance with General Regula-
tions, Series 4, Revision 1, Article III, Section

302, issued under provisions of Title I, Part 2,

Section 10 (c) of said Agricultural Adjustment
Act;

(3) That a Control Committee was created,

constituted, and the members thereof selected

and approved and that various Commodity
Committees were created, constituted, and the

members thereof selected and approved, all in

accordance with the provisions of said license,

including a Commodity Committee for boxed
apples and a Commodity Committee for winter
pears, which committees were duly created and
the members thereof duly chosen in accordance
with the provisions of Article III, Sections 1

and 2 of said license and said committees func-

tioned as provided in said license;

(4) That the Control Committee, on Novem-
ber 11, 1933, promulgated a regulation ad-

dressed to all handlers of deciduous tree fruits

grown in the State of Washington, prohibiting

the sale, offering and consigning of said fruit

between licensees at prices less than the pub-

lished minimum prices without having previous-

ly received the permission of the Control Com-
mittee, and that respondent knew of said regu-

lation
;

(5) That the said Control Committee, during
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the existence of said License No. 27, pursuant
to the provisions of Article XII, paragraph 3

thereof assessed each licensee for his propor-

tionate share of the expenses of said committee
and made demand upon each licensee for pay-
ment thereof;

(6) That the Boxed Apple Commodity Com-
mittee, during the existence of said License

No. 27, made rules and regulations and estab-

lished and published minimum prices for apples

in accordance with the terms and provisions of

said License No. 27;

(7) That the Winter Pear Commodity Com-
mittee, during the existence of said License No.
27, made rules and regulations and established

and published minimum prices for winter pears
in accordance with the terms and provisions of

said License No. 27;

(8) That the Bureau of Agricultural Eco-
nomics was designated by the Secretary of

Agriculture as the agency of the Department of

Agriculture to receive from licensees daily re-

ports of quantities of fruit bought and sold

and the prices therefor and that said bureau
compiled from said information a market news
service report and issued said service to sub-

scribing licensees, all in accordance with the

provisions of Article VI of said license;

(9) That commercially packed apples grown
in the iState of Washington are sold and shipped
from points within the State of Washington to

points in States of the United States other than
the State of Washington and to foreign coun-
tries

;

(tlO) That respondent, during the existence

of said License No. 27, has had his principal
place of business at 305 Holtzinger Building,
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Yakima, Washington, and has sold and shipped
from points within the State of Washington
to points in States other than the State of
Washington practically all of the fresh decidu-
ous tree fruits grown in the State of Washing-
ton handled by him, and that he has been and
now is engaged in the handling in the current of

interstate and foreign commerce of fresh de-

ciduous tree fruits grown in the State of Wash-
ington and is and has been a licensee under said

license

;

(11) That respondent on November 1, 1933,

shipped a car containing 720 boxes Extra Fancy
and 'Fancy D'Anjou Pears to Chicago, Illi-

nois, which car was later diverted to Cleve-

land, Ohio, and sold to Donald Pocock at a net

price of $838.80, a price which was below the

minimum price of $958.00 for fruit of the cor-

responding variety, grade and size, currently

published by the Winter Pear Commodity Com-
mittee, and that said sale was made by said

respondent without previously receiving the

permission of the Control Committee to make
same below the said minimum price, and there-

by respondent violated the provisions of Ar-
ticle y, paragraph 1, of said license;

(12) That respondent on November 15, 1933,

shipped on consignment to L. & H. Williams
and Company, of Glasgow, Scotland, 520 boxes

of Extra Fancy Nellis Pears on a guaranteed
advance of 80c per box F.A.S., Seattle, Wash-
ington, and ultimately sold said 520 boxes of

pears at said price of 80c per box F.A.S., Seat-

tle, Washington, through said L. & H. Williams
and Company, which was a price less than the

minimum price of '95c per box F.A.S., Seattle,

Washington, for fruit of the corresponding va-

riety, grade and size currently published by
the Winter Pear Commodity Committee, and
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that said sale was made without previously re-
ceiving the permission of the Control Commit-
tee to make same below said minimum price;
and thereby respondent violated the provisions
of Article V, paragraph 1, of said license

;

(13) That respondent on November 7, 1933,
shipped 756 boxes of Combination Extra Fancy
and Fancy Jonathan AjDples to Alvrina, Rotter-
dam, Holland, on consignment with a guaran-
teed advance of 75c per box, and subsequently
sold said fruit through said Alvrina at a price
of 75c per box which was a price less than the
minimum price of 80c per box F.A.S., Seattle,
Washington, for fruit of the corresponding va-
riety, grade and size currently published by the
Boxed Apple Commodity Conmiittee, and that
said sale was made without previously receiv-
ing the permission of the Control Committee
to make same below said minimmn price; and
thereby respondent violated the provisions of
Article V, paragraph 1, of said license;

(14) That respondent on November 28, 1933,
sold to 0. C. Evans, of Kansas City, Missouri,
753 boxes of Fancy Winesap Apples size 125
and larger at $1.15 per box which price was
less than the minimum price of $1.20 per box
F.A.S., Seattle, Washington, for fruit of the
corresponding variety, grade and size currently
published by the Boxed Apple Commodity Com-
mittee, and that said sale was made without
previously receiving the permission of the Con-
trol Committee to make same below said mini-
mima price; and thereby respondent violated
the provisions of Article V, paragraph 1, of
said license;

(15) That respondent, during the existence
of the license, participated in joint-account
transactions with various persons and firms lo-

cated in New York and elsewhere, without pre-
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viously having been expressly authorized to do
so by the Control Committee, and thereby re-

spondent violated Article V, paragraph 3, of

said license;

(16) That respondent, during the existence

of said license, has failed and refused to file

with the Bureau of Agricultural Economics
any reports whatsoever, and thereby respond-

ent violated Article VI, paragraph 1, of said

. license

;

(17) That during the existence of said license

respondent's proportionate share of the expen-

ses incurred by said Control 'Committee pur-

suant to said license amounted to eight hundred
two dollars and ten cents ($802.10), and that

respondent has failed and refused to pay said

amount to the Control Committee, and thereby

respondent violated the provisions of Article

XII, paragraph 3, of said license.

CONCLUSIONS
Based upon the foregoing Findings of Fact,

the Secretary of Agriculture determines and
concludes that the facts and circumstances es-

tablished in this cause prove the truth of allega-

tions of the Order to Show Cause numbered

(1), (2), (3), (4), (5), (6), (7), (8), (9), and

(11), and prove the violations of License No.

27, License for Handlers of Northwest Fresh

Deciduous Tree Fruit Grown in the States of

Washington, Oregon, Montana, and Idaho, as

alleged therein, and that any one of said viola-

tions so established and proved warrants the

revocation of respondent's license.

ORDER
The Secretary of Agriculture issued the fol-

lowing order:

^n^
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IT IS HEREBY ORDERED that the li-

cense of E. S. Small under License No. 27, Li-
cense for Handlers of Northwest Fresh Decid-
uous Tree Fruit Grown in the States of Wash-
ington, Oregon, Montana, and Idaho, be and
it is hereby revoked.

IT IS FURTHER ORDERED that this or-

der shall become effective on January 23, 1935.

IT IS FURTHER ORDERED that a copy
of this order be served upon respondent by de-
positing the same in the United States mail reg-
istered and addressed to Mr. E. S. Small, 3fe
Holtzinger Building, Yakima, Washington.

IN TESTIMONY WHEREOF, I have here-
unto set my hand and caused the official seal of
the Departmeint of Agriculture to be affixed in
the City of Washington, this 17th day of Jan-
uary, 1935.

(SEAL) H. A. WALLACE,
Secretary of Agriculture.

(Endorsements: *' Filed in the U. S. District

Court, Eastern Dist. of Washington, Mar. 7, 1935.

A. A. LaFramboise, Clerk, Thomas Granger, Dep-

uty.")
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IN THE

District Court of the United States
FOR THE

Ea^Hern District of Washington, Southern

Division

United States of America, and
Henry A. Waixace, Secretary

of Agriculture,
f In Equity

Plaintiffs,)

y [ No. E-1653

E. S. Small,
Defendant.^

District of Columbia
City of Washington

AFFIDAVIT OF SYLVESTER R. SMITH

SYLVESTER R. SMITH, being first duly

sworn, on oath says:

I am Associate Agricultural Economist of the

Agricultural Adjustment Administration, United

States Department of Agriculture and have held

that position since April, 1934.

My previous economic training and experience

are as follows:

From 1925 to 1929 I attended the University of

Montana and was awarded the Degree of Bachelor

of Arts in Economics; during the academic years
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1929 to 1932 I pursued a post graduate course in

Economics at the University of California. In 1931

I completed the course requirements for the Degree

of Doctor of Philosophy in Economics. During the

period 1929 to April, 1934, I was an instructor in

Statistical Methods in the Department of Eco-

nomics, University of California.

I am co-author of a publication dealing with

various economic problems relating to the Califor-

nia fresh grape industry; as Associate Agricultural

Economist in the United States Department of

Agriculture I have made numerous economic ana-

lyses of supply and demand factors and marketing

conditions a:ffecting the citrus, potato, peach, pear,

and prune industries.

During the course of my studies and activities, as

aforesaid, I have become familiar with technical

and scientific publications in the field of Horti-

culture and with the scientific and practical applica-

tion of general economic and marketing statistics

to the production and distribution of fruits and

vegetables.

Introduction.

The declaration of policy of the Agricultural Ad-

justment Act declares it to be the policy of Con-

gress "to establish and maintain such balance be-

tween the production and consumption of agricul-

tural commodities, and such marketing conditions

therefor as will reestablish prices to farmers at a
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level that will give agricultural eoinroodities a pur-

chasing power with respect to articles that farm-

ers buy, equivalent to the purchasing power of agri-

cultural commodities in the base period," (August

1909-July 1914), and, ''to approach such equality

of purchasing power by gradual correction of the

present inequalities therein at as rapid a rate as is

deemed feasible in view of the current consmnptive

demand in domestic and foreign markets."

The fresh deciduous tree fruit industry is one

of the most important industries in the four North-

west States of Washington, Oregon, Idaho, and

Montana. During the past five years the total farm

value of apples, pears, cherries and prunes grown

in those states and sold for fresh consumption aver-

aged approximately 28 million dollars annually

which was distributed to at least 75,000 growers.

Comparison of farm value data indicates that dur-

ing the past three years the farm value of these

fruits sold for fresh consumption amounted to two-

thirds of the total farai value of all fruits and nuts

in these states, and over 10 per cent of the total

value of all crops grown in this region.

In addition to contributing the major portion of

the Northwest farm income from fruits and nuts,

fresh deciduous fruits supply a substantial per-

centage of the total United States volume of these

fruits. A comparison of average production dur-

ing the past five years indicates that the Northwest
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Region supplied about 37 per cent of the apples,

27 per cent of the pears, 46 per cent of the pluins

and prunes, and 40 per cent of the sweet cherries

utilized fresh in the United States. These per-

centages, particularly in the case of apples and

pears, tend to underestimate the importance of

the Northwest because of the fact that a large pro-

])ortion of the deciduous fruits produced in the

Eastern states is consumed locally, whereas the

bulk of the Northwest deciduous tree fruit is util-

ized in out-of-state commercial channels.

Growers of deciduous fruits shipped from the

Pacific Coast to Eastern consuming centers have

suffered drastic reductions of income during the

recent years of low consumer buying power. They

have suffered to a larger degree than growers in

regions situated nearer the large consuming cen-

ters because the higher transportation costs in-

curred in marketing products from the more dis-

tant regions remained relatively fixed during

price declines, thus causing a greater proportionate

drop in farm prices in these areas than in those

in the nearer producing regions. The estimated

farm values of apples, pears, prunes, and cherries

sold for fresh consumption in the Northwest Region

since 1929 are given in table I. In 1932 the farm

value of these fruits was approximately one-third

of the 1929 amount and the present estimate for

the 1934 crop is about one-half of the 1929 farm

value.



94 United States of America

Table I.

ESTIMATED FARM VALUES FOR NORTHWEST APPLES, PEARS,
PRUNES, AND CHERRIES SOLD FOR FRESH CON-

SUMPTION IN WASHINGTON, OREGON,
IDAHO, AND MONTANA, 1929-1934

Year Apples Pears Prunes Cherries Total

1 2 3 4 5

Thousands of dolLirs

1929 41,917 5,794 1,782 1,824 51,317

1930 40,141 3,578 1,421 1,566 46,706

1931 22,695 3,504 1.057 659 27,916

1932 15,665 568 564 680 17,477

1933 18,654 1,372 835 495 21,356
19321 22,107 2,247 1,132 741 26,227

1 Preliminary.

Source of Data: Cols. 1 and 3: U. S. Dept. Agr., Bur. Agr. Econ., Div.

Crop and Livestock Estimates.
Cols. 2 to 4: Calculated from fresh shipments and the
estimated per unit farm price received in the North-
west region computed on the basis of Eastern auction
market prices.

'Col. 5: Sum of cols. 1-4.

Due to the relatively large investment i'e}3resented

in fruit bearing trees, and the fact that a consid-

erable number of years must elapse before a newly

planted tree comes into profitable bearing, growers

of tree fruits will endure several unprofitable sea-

sons before materially reducing their acreage. In

addition, a tree will continue to bear fruit despite

the fact that cultural operations have been discon-

tinued. A quick adjustment of production to

changed demand conditions is virtually impossible

in the case of tree fruits. As a result, the purchas-

ing power of growers of these tree fruits has been

extremely low for the past several seasons.; and the

likelihood of its increasing in the near future is

remote unless there is a sharp increase in consuming
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buying power or an adjustment of market supplies

to prevailing consimier buying power.

Purchasing Power Parity of Northwest

Fresh Deciduous Tree Fruits.

The parity price of an agricultural connnodity

for any given period of time is such a ijrice as will

give that commodity the purchasing power it had

during the base period. The parity x)rice of any

given tree fruit for any given season is obtained

by a purely mathematical computation, that is, by

multiplying the average farm price during the base

period, (August 1909-July il914) b^; the index of

prices paid by farmers for things they buy. The

index of articles purchased by farmers is 100 for

the base period, and for any other period of time it

is higher or lower than 100 by the percentage by

which the cost of articles purchased by farmers dur-

ing the given period is higher or lower than the

average cost of such articles during the base period.

1. Apples.

Season average prices received by producers of

apples in the Northwest states of Washington, Ore-

gon, Idaho, and Montana have been appreciably be-

low parity since 1930. In 1932-33 the parity price

was 95 cents per box, but the season average price

received by growers was only 52 cents, or 45 per

cent below the parity price. The 1933-34 average

price was materially improved over that of 1932-33,

rising from 52 cents to 67 cents per box to pro-
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ducers. This improvement, however, was partly off-

set by the rise in prices of things farmers buy, and

the season average price to growers was 62 per

cent of parity. The average jjrice to growers during

the first six months of the present season was 74

cents per bushel which amounted to 64 per cent of

the parity price of $1.15. Data relating to the pur-

chasing power parity of Northwest apples since the

1929-30 season are shown in table II.

Table II.

PURCHASING POWER PARITY OF NORTHWEST APPLES
IN TERMS OF DOLLARS PER BUSHEL

Farm Index of Actual Actual
, ,,^. Price of Prices Price Price in
•

''^' Northwest Paid by Parity Below percent of

Crop Yeari Apples^ Farmers^i Price Parity Parity

1 2 3 4 5

dollars per cent dollars dollars per cent

Average, 1909-10 to
1913-144 92 100 .92 .... 100

1929-1930 1.31 151 1.39 .08 94
1930-1931 93 137 1.26 .33 74
1931-32 67 116 1.07 .40 63

1932-33 52 103 .95 .43 55
1933-34 67 117 1.08 .41 62

July-Dec. 1934 745 i256 1.15 ^1 64

• July to June.

2 Weigihted average seasonal price per bushel received by farmers in

the four Northwest States: Washington, Oregon, Idaho and Mon-
tana.

3 Computed on a July-June year, to correspond with the marketing year.

* Data are not available for the crop year 1909-1910. 1909-10 farm price

assumed to be equal to the average price received in the period

1910-11 to 1913-14.

6 Simple average of weighted monthly average farm prices for the

Northwest Region.

6 July-December Average.

Source of Data: Column 1: U. S. Dept. Agr., Bur. Agr. Econ., Division

of Orop and Livestock Estimates.
Column 2: U. S. Dept. Agr., Bur. Agr. Econ., Mimeogr.
"Index Numbers of Prices Received by Farmers for

Farm Products, 1910-1934," Sept. 1934, pages 58-59,

Revised to Oct. 1934 by the Agricultural Situation,

U. S. Dept. Bur. Agr. Econ. 18:11:22.
Columns 3, 4, and 5: 'Computed.
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2. Pears.

Prices received by Northwest growers for pears

shipped fresh have fluctuated widely from year to

year, and have been below parity since 1929. With

the exception of the 1930-31 and 1933-34 seasons,

prices to growers have been less than 50 per cent

of parity during the past five crop years. Prices

reached their lowest level during the 1932-33 sea-

son; the estimated prices to growers averaging 19

cents a box, which was only 16 per cent of the par-

ity price. The average price received by growers in

the 1933-34 season improved materially over that

of the previous year, amounting to 55 cents a box,

or 41 per cent of the parity price. Prices through

November of the 1934 season averaged 80 cents per

box to the growers. Although this price represent-

ed an increase of 25 cents per box over last year's

price, it was still 46 per cent below parity. Details

relating to the purchasing power parity of North-

west fresh pears are given in table III.
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Table III.

PURCHASING POWER PARITY FOR NORTHWEST FRESH
PEARSi IN TERMS OF DOLLARS PER BOX

Year
Farm
Priced

Index
of Prices
Paid by
Farmers3

Parity
Price

Actual Price
Above (+)

or Below (—

)

Parity

Actual
Price in

Per Cent
of Parity

1 2 3 4 5

Average
1909-10 to
1913-14

dollars

.... 1.174

per cent

100

152
139
118
104
115
1266

dolla'rs

1.17

1.78

1.63

1.38

1.22

1.35

1.47

dollars

-f .01— .88— .22

—1.03
— .80— .67

per cent

100
June-May:
1929-30 .... 1.79 100
1930-31 .

.

.75 46
1931-32 .... 1.16 84
1932-33 19 16
1933-34 55 41
1934-35 . . .805 54

1 Grown in Washington, Oregon, and Idaho.

2 Estimated unpacked price; obtained by subtracting $1.45, represent-
ing packing, loading, transportation, and icing; and selling charges
of 7 per cent, from the weighted average New York auction price

per box of Northwest pears.

3 Computed on a June-May year, to correspond with the marketing
season.

* Base period data for Northwest pears are not available. The level of

farm prices for freah pears in the Northwest region is highly cor-

related with the level of the United States farm prices of pears.

The price here given was calculated by linking the estimated un-

packed Northwest fresh pear prices for 1926-27 to 1932-33 to the
series of United States farm prices for pears as given in Farm
Prices of Crops, Livestock, and Livestock Products for 1933 and
Earlier Years (Reprinted from Crops and Markets) United States

Dept. Agr., Bur. Agr. Econ.

5 Estimated unpacked price in Northwest region, August to November,
1934.

6 Preliminary.

Source of Data: Col. 1: 1929-30 to 1934-35; calculated from weighted
average auction market prices for Oregon, Washing-
ton, and Idaho Pears, supplied by U. S. Dept. Agr.,

Bur. Agr. Econ., Division of Statistical and Historical

Research.
Col. 2: "Index Numbers of Prices Received by Farm-
ers for Farm Products, 1910 to 1934," U. S. Dept. Agr,,

Bur. Agr. Econ., Mimeogr. Sept. 1934, page 59.
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3, Plums.

Prices received by growers of fresh plums in the

Northwest States have been below parity for the

past several seasons. From 1929 to 1931, farm

prices were over $20.00 a ton, and above 80 per cent

of parity. In 1932, prices received by growers suf-

fered a severe drop to $6.75 a ton, or G5 per cent

below parity. Prices received by growers rose to

$17.08 a ton during the 1933 season, which, com-

pared with the base period price of $18.04 per ton,

amounted to 87 per cent of parity. During the

1934 season, although the weighted average farm

price was a few cents higher thau in 1933, the in-

crease in prices paid by farmers lowered the pur-

chasing power of fresh Northwest plums to 78 per

cent of parity. Data relating to the purchasing

power parity of fresh plums grown in the North-

west region since the 1929 season are shown in

table IV.
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Table IV.
PURCHASING POWER PARITY FOR NORTHWEST FRESH

PLUMSi IN TERMS OF DOLLARS PER TON

Index Actual Price Actual
of Prices Above (+) Price in

Farm Paid by Parity or Below (—

)

Per Cent
Year Price Farmerss Price Parity of Parity

1 2 3 4 5

dollars per cent dollars dollars per cent

1910-14 18.043 100 18.04 .... 100
1929 23.07 152 27.42 — 4.35 84
1930 21.57 144 25.98 — 4.41 83
1931 20.39 124 22.37 — 1.98 91
1932 6.75 107 19.30 —12.55 35
1933 17.08 109 19.66 — 2.58 87
1934 17.15 1224 22.01 — 4.86 78

1 Grown in Washington, Oregon, and Idaho.

2 Calendar year.

'^ Base period data for Northwest fresh plums are not available. The
level of farm prices for fresh plums in the Northwest region is

highly correlated with the level of United States farm prices of

fruits. The price here given was calculated by linking the farm
prices of fresh Northwest plums for 1924 to 1933 with the yearly
index numbers of fruit prices in the United States, given in "In-

dex Numbers of Prices Received by Farmers for Farm Products,
1910 to 1934," U. S. Dept. Agr., Bur. Agr. Econ., Mimeogr., Sept.

1934, page 42.

4 Preliminary.

Source of Data: Column 1: U. S. Dept. Agr., Bur. Agr. Econ., Division
of Crop and Livestock Estimates.
Column 2: "Index Numbers of Prices Received by
Farmers for Farm Products, 1910-1934," U. S. Dept.
Agr., Bur. Agr. Econ., Mimeogr. Sept. 1934, p. 64,

Revised to date.
Columns 3, 4, and 5: Computed.

4. Cherries.

Prices received by growers of cherries shipped

fresh from the Pacific Northwest States of Oregon,

Washington, Idaho, and Montana have been below

parity for the past several seasons, and tinder 50

per cent of parity during the past three seasons.

Prices steadily declined from the estimated mi-

picked price of $1.92 per 15-pound lug received by

growers in 1929 to $0.58 per lug in 1933, which
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amounted to 31 per cent of the parity price. The

average price to growers rose to $0.99 per lug in

the 1934 season, which was 47 per cent of the parity

price of $2.09. Farm prices, parity prices, and

farm price in per cent of parity for Northwest fresh

cherries since the 1929 season are shown in table V.

Table V.
PURCHASING POWER PARITY FOR NORTHWEST FRESH
CHERRIES,! IN TERMS OF DOLLARS PER 15 POUND LUG

Index Actual Price Actual
of Prices Above (+) Price in

Farm Paid by Parity or Below (—

)

Per Cent
Year Price2 Farmers^ Price Parity of Parity12 3 4 5

dollars per cent dollars dollars per cent
Average

1910-1914 1.713 100 1.71 .... 100
1929 1.92 152 2.60 — .68 74
1930 1.52 144 2.46 — .94 62
1931 1.42 124 2.12 — .70 67
1932 75 107 1.83 —1.08 41
1933 58 109 1.86 —1.28 31
1934 99 1225 2.09 —1.10 47

1 Grown in Oregon, Washington, and Idaho.

^Estimated unpicked price; obtained by subtracting 7 per cent for sell-

ing charges plus $.77 in 1934, $.76 in 1933, $.78 in 1932 and $.80 for
previous years, representing picking, hauling, packing, loading,
freight, and refrigeration charges, from the weighted average New
York auction price per 15 pound lug of Northwest cherries.

3 Base period data for Northwest cherries are not available. The level
of farm prices for fresh cherries in the Northwest region is highly
correlated with the level of United States farm price of fruits. The
price here given was calculated by linking the farm prices of
fresh Northwest cherries for 1924 to 1933 with the yearly index
numbers of farm prices given in "Index Numbers of Prices re-

ceived by Farmers for Farm Products, 1910 to 1934," U. S. Dept.
of Ag., Bur. of Agr. Econ., Mimeogr., Sept. 1934, page 42.

4 Calendar year.

'i Preliminary.

Source of Data: Column 1: Auction market prices (see 2) consist of
daily prices of Northwest Bings, Lamberts, and Repub-
licans, weighted by sales. Taken from the daily issues
of the New York Fruit Reporter,
Column 2: "Index Numbers of Prices Received by
Farmers for Farm Products, 1910-1934," U. S. Dept.
of Agr., Bur. of Agr. Econ., Mimeogr., Sept. 1934, page
64, Revised to date.
Columns 3, 4, and 5: Computed.
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Trends in Deciduous Tree Fruit Plantings

in the Northwest Begion and United States.

1. Apples.

There has been a steady decrease in the number

of apple trees in the United States since 1910. This

trend is true not only for the United States as a

whole, but for both the boxed apple area, consist-

ing of the eleven Western states, and the barreled

area, which includes the rest of the United States.

The niunber of bearing trees in the boxed apple

states increased from 1910 to 11920, although the to-

tal number of trees in that area decreased some-

what during that period; but since that time both

the total number of trees and the number of bear-

ing trees in the western states have decreased at a

more rapid rate than in the rest of the United

States. Approximately 15 per cent of the bearing

trees in 1930 were in the boxed apple states, and

the proportion of total United States bearing trees

in the boxed apple states has been declining. Indi-

cations are that this will continue, because in 1930

the ratio of non-bearing to total number of trees in

the boxed apple regions was smaller than in the

barreled region. Approximately two-thirds of the

apple trees in the western region are found in the

Northwest states which is approximately the same

proportion that existed in 1920 and 1925. The num-

ber of bearing and non-bearing apple trees in the

Northwest region, boxed apple, and barreled apple



vs. E. S. Small 103

areas in 1910, 1920, 1925 and 1930 are shown in

Table VI.

Table VI.

NUMBER OF BEARING AND NON-BEARING APPLE TREES IN
SELECTED STATES AND TOTAL UNITED STATES,

1910, 1920, 1925 AND 1930

State

-1910- -1920-

Non-
Bearing Bearing Total

Non-
Bearing Bearing Total

Washington 3,009
Oregon 2,030
Idaho 1.006

Montana 697
N. W. States 6,742
Box Statesi 12,137
Barrel States .... 139,186
United States .... 151,323

Thousand Trees

4,862 7,871 7,964 756 8,720
2,241 4,271 3,315 500 3,815
1,540 2,546 2,381 144 2,525
1,308 2,005 1,059 69 1,128
9,951 16,693 14,719 1,469 16,188

14,837 26,974 21,202 3,124 24,326
50,955 190,141 94,107 33,071 127,178
65,792 217,115 115,309 36,195 151,504

1925 1930

Non- Non-
State Bearing Bearing Total Bearing Bearing Total

1 2 3 4 5 6

Thousand Trees

Washington 6,782 1,050 7,832 " 5,194 948 6,142
Oregon 2,773 258 3,031 1,641 219 1,860
Idaho 1,761 128 1,889 1,250 110 1,360
Montana 711 32 743 385 29 414
N. W. States 12,027 1,468 13,495 8,470 1,306 9,776
Box States 18,272 2,674 20,946 13,367 2,076 15,443
Barrel States .... 85,425 31,625 117,050 75,482 25,379 100,861
United States .. 103,697 34,299 137,996 88,849 27,455 116,304

' Includes Monntana, Idaho, Wyoming, Colorado, New Mexico, Arizona,
Utah, Nevada, Washington, Oregon, and California.

Source of Data: U. S. Dept. Agr., Bur. Agr. Econ., Statistics Relating
to the Apple Industry—1933. Mimeogr., October, 1933.

2. Pears.

The growth of the pear industry is best indicated

by the growth in the number of bearing trees re-

ported by the Federal Census. Shear' points out

1 Shear, S. W., "Economic Aspects of the Pear Industry," Univ. of
Calif. Agr. Exp. Sta. Bui. 452. April, 1928, pages 20-21.
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that the industry has been characterized by a growth

of commercial acreage. Bearing and non-bearing

pear trees by selected states for 1910, 1920, 1925 and

1930 are given in Table VII. The number of pear

trees in California and the Northwest region with

the exception of Idaho has been steadily increasing

since 1909; and in all states outside of the Pacific

Coast except Colorado, Utah, Florida, Alabama,

Mississippi, and Louisiana, the number of trees has

been declining. In 1930 the number of bearing pear

trees on the Pacific Coast was almost three times

that of 1910. Acreage estimates indicate that in

1933 there were 61,000 bearing acres and 8,000 non-

bearing acres of pears in the three Pacific Coast

states^. Considerable acreage in California has been

abandoned or pulled out, principally because of

blight, and further reduction is expected to take

place in inferior producing regions on the Pacific

Coast during the next few years.

The 1935 Agricultural Outlook for California'*

states that "the bearing acreage of pears on the

Pacific Coast is still increasing so that further ex-

pansion of production and a continuation of bur-

densome surpluses may normally be expected dur-

ing the next few years unless blight, blackend, eco-

nomic difficulties, or some unexpected factor takes

unusually heavy toll from the industry."

2 Shear, S. W. Unpublished manuscript on Bartlett pears. Univ. of

iCalif. Agr. Exp. Sta. 1934. Table 4.

8 Univ. of Calif. Agr. Ext. Service. Circ, 90. Dec. 1934, page 25.



vs. E. S. Small 105

(0
UJ
»-

<
(0

o

Q
111

t bO

z .s

D
§ 1 «3

-1 c
2 cq

< (3
\- o
O z
1-

Q
Z ei«

<
(0 cd

til S.
h PQ

<
h
<0

Q
Ul

h

-I T-

a "i <1^ z< H
O

W 111 o>

h3 Ul
*"

« cco< 1- M bC
e

oc '^

<<S e ) C8

S5
T- (D

C
o o
z z
oc

<
Ul bfi

CD ^g

z
c4o (U

z m
o
z
<
o
z
oc

<
Ul

CD

k.

O
OC

Ul
m
S
3
Z

Ot-?H00C0O050i
ootooject-T-t-rfLft
<3> O^ Oi <J> iH iH to CO

^•^oiooooc-cqoiO Oi O -^^^ l^ tH «o
T-T N TjT co' r^ o

r-( IM

OcoosooeO'^eot-
•^5<ieOOC<JCOr-(-<tl
CO irt ift -.i*^ in oi M w
co-#o odoocoiftw
00i-((Mi-it-a5irtirt
r-l M Tf tH in -^ o

(M IM CO M>

^•*(Mo«eco«o<M
CO'^lrtevJ-^t-COrH
5D TP «*<_ in CO_ tH OJ •<*<

CO t-^ in 05 lo in c<r c-^COMt-COOC-t--^
00 C- CO C5 OJ «£> CO

tH S<r CO o" '*''

O»-tC<IC000rH00Ci
ooi-ima»o>oi?-to
•<1J^

Cq O CO 0> CO t-^ -^^

OCO-^r-IO«>fl->*'C~-
OJOtHiHOOOJOOi

•^ojosNooinoin
incococOi55ineooo
t^ CO 05 CO_ 0_ -^ -"^^^^ 00

t-incoo"ooooinco
i-nasc-OicjjooTHo
CO C- r»< 00 00 OS 00

COlMCOlHtOCOOO'^
t-'^THCOOCOOOC^
coini-Hcooic^s-qin
o CO in ci o o tH T-T
(35t>COlMi-('<*'eOt-
<M C<l CO -^ O tH iH

rH IM CO in

<3 ^ „o ; CO 00

wi ^ o t:"
«
o

CO Eh
bC

(3
o
2;

iMOt-OieOiMON
cot-mooi3>ooa>t-
rH i3> CO t-^ O^ 00 00 t>-

«.H'«rincj -^ino"
IM00lOCO00mi-Ht~-
iH •^ '^ '^ ""l "^^ *i,
5sf

O>*lrH(MCO0Or-ia>
t-ooo>incoi-iiMeo
THt--00OO0Ot-»iniM
00 CO 0> -slJ" TtJ' of 00 00
in ^- »f -^ 00 eo IM
t^ Tf (M 00 O tH IM

»H rH CO (M in

cooocot-t--*05eo
oooocoeoegcococo
05r-tC-OlC>»iHeOin
o in -^ o" ^'"

irt t-^ e<r
t-O'*i|M'^C0t--^
CO O M< W O^ Oi^o
i-T f-T (M in 00 t-^ CO

eo>-tt-THcot-e<jOi
oscot-cpmiAcvit-
OlHi-H-«*^Tf0<)«0'«l<^
CO >*<' i-T i-T c-^ 00 o» 00
t-THt--COO5inC00i^ CO 00 eo^ (M_^ oi^ iH

T-T iH oj t-"O IM co"
rH iH iM

bO

a -

n a
+J o

2 W

OP

3
pq

GQ

Oi

3
•O
a

1̂—

<

)—

t

hi

^4
0) cda Il<

« I—

I

3

b0

^ *S

CQ (M

^ ft

in
"'

OT

OJ tj

-^ ft «5
Oi -S^ ^



106 United States of America

3. Plums.

As Rauchenstein^ points out, the trend in distribu-

tion of plum trees in the United States is similar

to that in the case of apple trees. "In those states

where plums are produced in small farm orchards

as a sideline to a general farming business, the

number of trees has decreased 50 per cent, in many
eases, from 1910 to 1920." That this trend has

continued is indicated by the fact that the total

mrniber of plum and prune trees in the United

States outside of the Northwest States and Califor-

nia has declined both actually and relatively. The

United States Census combines plums and prunes

regardless of whether the fruit is utilized dried or

fresh. In California practically all of the prunes

are dried, and the plums shipped fresh; while in

the Northwest states both fresh and dried utiliza-

tion of prunes are important, the growers in some

regions having the alternative of either drying the

prunes or shipping them fresh. With the exception

of New York and Michigan, whose commercial im-

portance has been declining for some time and is

now practically negligible, the commercial plum and

prune areas in the United States are located in the

Western states.

1 Raucihenstein, Emil. Economic Aspects of the Fresh Plum Industry.

Univ. of Calif. Agr. Exp. Sta. Bui. 459. 1928, page 8.
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Table VIII.

TOTAL NUMBER OF PLUM AND PRUNE TREES IN THE NORTH-
WEST STATES^, CALIFORNIA, AND UNITED STATES,

1910, 1920, 1925 AND 1930

Northwest Other Total
Year States California States U. S.

~T 2 3 ^
Thousands of Trees

1909 3,539 8.769 18,061 30,369
1919 6,149 13,006 9,673 29,828
1924 7,888 20,316 9,427 37,631
1929 7,629 18,924 7,361 33,914

- Oregon, Washington, and Idaho.

Source of Data: 1930 Census of Agriculture. Vol. II, Part 3.

4. Cherries.

The United States production of sour cherries,

with the exception of a small quantity grown in

the Pacific Northwest, is grown east of the Rocky

Mountains. With the exception of small quanti-

ties grown in New York and Michigan, and two

or three other states producing negligible amounts,

the sweet cherry industry is located in the Western

states of Oregon, Washington, and California, and

to a lesser extent in Idaho and Utah. S. W. Shear

of the Giannini Fomidation, University of Cali-

fornia, in an unpublished article on Sour Cherries

in 1929, states :

'

' Probably only about 10 per cent of

the present cherry production of the Pacific North-

west consists of sours. Probably less than 10 per

cent of the crops in the rest of the United States

is made up of sweets\'^ The number of bearing

1 Quoted from Nelson, M. N., and Sulerud, G. L., an Economic Study
of the Cherry Industry with Special Reference to Oregon. Oregon
State College Agr. Exp. Sta. Bui. 310. 1933. page 8.
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and non-bearing trees in 1910, 1920, and 1930 in

the Northwest and other Western states are shown

in Table IX. In the decade 1920 to 1930, the sweet

cherry industry in the Western United States ex-

perienced tremendous growth. The total number of

trees in the Northwestern states increased 77 per

cent from 1910 to 1920; and the increase in the six

Western states including California and Utah

amounted to 60 per cent above the 1910 figure. It

is very significant that non-bearing trees in the

Northwest constituted 42 per cent of the total num-

ber of trees and for the Western states as a whole

38 per cent, thus indicating large quantities of

cherries to be available for the market in the fu-

ture. It is indicated, however, that little or no

plantings of sweet cherries have occurred in recent

years, due mainly to the low prices accompanying

the business depression. The number of trees for

*' other states" in Table IX, although it obscures

increases in commercial states, indicates the down-

ward trend for the United States as a whole, and

the "commercializing" of the industry.
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Production, Utilization, and Exports of

Northwest Fresh Deciduous Tree Fruits.

1. Apples.

Apple production is subject to wide fluctuations

from year to year, caused chiefly by variations in

yield. There has been a distinct upward trend in

the total U. S. production of apples from 1900 un-

til around 1915, and a downward trend since that

time. Total U. S. apple production during the

past five years averaged 152 million bushels as com-

pared with nearly 200 million bushels in the period

1910-14. Total apple j^roduction in the barreled

apple states has shown trends in the same direc-

tion as the total U. S. production, except that the

downward trend since 1915 has been more rapid in

the case of the barreled apple production. Total

apple production in the box states increased stead-

ily from 1900 to around 1920, especially in the

period 1910 to 1920, and has continued along vir-

tually the same level since that date. Production

in the Northwest region increased at a more rapid

rate than in the whole boxed apple area, averaging

77 per cent of the boxed production during the past

five years, as compared with 74 per cent in the

period 1920-1024, and 56 per cent from 1910 to

1914. Average production in the period 1930-1934

for the box states was 54 million bushels, as com-

pared with 97 million bushels in the barrel states.

The Northwest production was 42 million bushels
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during that period. Total apple production in the
Northwest states, box states, and barrel states since
1910 is shown in Table X.

The term ''commercial production'^ is applied to

that portion of the apple crop that is sold for con-

sumption as fresh fruit. The trend of commercial

production in the United States was upward until

around 1926, and has been downward since that

time. The trend of commercial production in the
boxed apple states reached its peak in the period
1928nl930, and has been downward, at a lesser rate
than in the barrel states, since that period. During
the past fiYQ years half of the total production in the
barrel states has been commercial, whereas 73 per
cent of the total production in the boxed apple
states has been sold for consumption as fresh fruit.

During this period 77 per cent of the total North-
western production was classed as commercial pro-
duction. The Northwest commercial production
amounted to 37 per cent of the U. S. total, and 82
per cent of the total commercial boxed production
during the past five years. Boxed apple produc-
tion supplied about 45 per cent of the total commer-
cial production, and in 1934 it surpassed the com-
mercial barrel production for the first time. These
data indicate the large amount of commercialization
in the apple industry of the far west, and the tend-
ency of the Pacific states to supply a larger pro-
portion of the apple crop. Commercial apple pro-



112 United States of America

duction in the boxed area, barreled area, and total

United States since 1919 is shown in Table XI.

Foreign markets provide a very important outlet

for apples from the Northwest states, particularly

Oregon and Washington. The greatest period of

expansion in apple exports occurred during the

decade 1920 to 1930, largely as a result of increas-

ing production in the Pacific Northwest, and in the

period 1929-30 to 1933-34 over 22 per cent of the

commercial boxed apple production was exported.

A very substantial proportion of these exports came

from the Northwest states. The boxed and barreled

apple exports from the United States since the 1922

season are shown in Table XII. Approximately 60

per cent of the U. S. exports during the past five

years have been boxed apples.
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Table X.

TOTAL APPLE PRODUCTION, BOXED AREA, BARRELED AREA,
AND UNITED STATES, 1910-1934

Year

Four
Northwest
Statesi

-Boxed Area-
Other
Box

States-'

Total
Boxed
Area

Barreled
States-*}

Total
United
States

1,000 bu. 1,000 bu. 1,0.00 bu. 1,000 bu. 1,000 bu.

1910 11,270
1911 7,100
1912 14,350
1913 12,640
1914 14,500
1915 13,188

1916 23,019
1917 29,052
1918 21,867
1919 36,693
1920 26,793
1921 42,811
1922 38,655
1923 46,324
1924 30,259
1925 39,594
1926 47,432
1927 35,788
1928 50,519
1929 39,205
1930 49,511
1931 40,970
1932 40,672
1933 38,509
19344 40,908

1910-14 11,972
1920-24 36,968
1930-34 42,114

7,120

8,770
10,650
7,840

12,500
8,257

10,167
10,908

10,463
13,521
10,263

11,761
14,072
15,798
12,825
11,587
15,828

11,365
17,731
12,059

14,459

12,749
13,013

11,525

9,775

18,390
15,870
25,000
20,480
27,000
21,445
33,186
39,960
32,330
50,214

37,056
54,572
52,727
62,122
43,084
51.181

63,260
47,153

68,250
51,264
63,970

53.719

53,685

50,034
50,683

123,250
198,150
210,220
124,930
226,200
208,566
160,719
126,789
137,295
90,572

170,257
40,906

137,049
118,846
116,965
100,571
163,783
68,472

108,471
82,054

89,402

148,758
87,090
92,947
69,172

141,640
214,020
235,220
145,410
253,200
230,011
193,905
166,749
169,625
140,786
207,313
95,478

189,776
180,968
160,049
151,752
227,043
115,625
176,721
133,318
153,372
202,477
140,775
142,981
119,855

Averages

9,376 21,348 176,550 197,898
12,944 49,912 116,805 166,717
12,304 54,418 97,474 151,892

1 Washington, Oregon, Idaho, and Montana.
2 California, Colorado, Utah, New Mexico, Arizona, Nevada, and Wy-

oming.
s All other states.

•» Preliminary

Source of Data: 1910-1918: U. S. Dept. Agr., Bur. Agr. Econ. Statistics
and Charts of the Apple Industry. Mimeogr. March,
1930.

1919-1932: U. S. Dept. Agr., Bur. Agr. Econ. Crop Re-
porting Board. Revised Apple Production—Mimeogr.
June 20, 1934.
1933-1934 : U. S. Dept. Agr., Bur. Agr. Econ. Gen. Crop
Report as of Dec. 18, 1934. Mimeogr., Page 47.
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Table XI.

COMMERCIAL APPLE PRODUCTION, BOXED AREA, BARRELED
AREA, AND UNITED STATES, 1919 TO 1934

Year

Four
Northwest
Statesi

-Boxed Area-

Other
Box

States2

Total
Box
Area

Total
Barreled United
States^ States

1,000 bu. 1,000 bu. 1,000 bu. 1,000 bu. l,00abu.

1919 29,175
1920 22,598
1921 34,503
1922 29,553
1923 38,944
1924 25,698
1925 34,867
1926 33,963
1927 30,534
1928 40,737
1929 32,055
1930 43,050
1931 32,107
1932 30,306
1933 25,564
19344 31,788

1920-24 30,259
1925-29 34,431
1930-34 32,563

7,390

6,857

8,008

8,472

10,396

7,825

7,707
10,314
7,789

10,585
7,965

8,717

7,307
8,334

5,725

5,879

36,565
29,455
42,511

38,025
49,340
33,523

42,574
44,277
38,323
51,322
40,020
51,767
39,414
38,640
31,289
37,667

Averages

8,312 38,571
8,872 43,305
7,192 39,755

44,956

73,652

23,763
63,257
60,577
54,158

57,549

77,204
40,004

56,538
47,935
50,291
66,611

46,935

43,673
37,493

55,081
55,846
49,001

81,521

103,107
66,274
101,282
109,917
87,681

100,123
121,481
78,327

107,860
87,955
102,058
106,025

85,575
74,962

75,160

93,652
99,149

88,756

1 Washington, Oregon, Idaho, and Montana.
2 California, Colorado, Utaih, New Mexico, Arizona, Nevada, and Wy-

oming.
«t All other states.

* Preliminary

Source of Data: 1919-1932: Compiled from "Revised Apple Production,
1919-1929 with Farm Prices and Value," (mimeograph),
June 20, 1934, U. S. Dept. Agr., Bur. Agr. Econ., Crop
Reporting Board. 1933-34 U. S. Dept. Agr., Bur. Agr.
Econ. General Crop Report, December 18, 1934. Mimeo-
graph, page 48.
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2. Pears.

The total United States production of pears shows

quite a rapid upward trend from 1920 to 1926, and

no perceptible upward or downward trend since

1926. The live year average pear production from

1930 to 1934 was 541,000 tons, as compared to 411,-

000 tons in the period 1920-1924. Pacific Coast

pear production has shown an upward trend from

1920 to 1930, with a tendency to level off since that

date. The average 1930-1934 Pacific Coast pear

production amounted to 385,000 tons, or 71 per cent

of the United States total; and was approximately

twice as great as in the period 1920-1924, when it

averaged 193,000 tons, or 41 per cent of the 5 year

average United States production. The production

data for states other than the four Pacific Coast

states indicate an upward trend less rapid than

that of the total United States production until

1926, and a downward trend since that date. Aver-

age production in the past five years in these states

was 156,000 tons, as compared to 218,000 tons in

the 1920-1925 period. Data regarding jjroduction

in the Pacific Coast and other states and total Uni-

ted States fresh pear exports are shown in Table

XIII.

United States fresh pear exports, most of which

come from the Pacific Coast, have shown a very

rapid upward trend. The average exports during

the period 1930-1933 amounted to 57,000 tons, which
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was three times greater than the average during

the period 1920-1924. The 1930-1933 exports aver-

aged 10.6 of the total United States Production.

The largest exports were in 1930-31, when 67,335

tons were exported. At least 90 per cent or more

of all pears exported are grown in the Pacific Coast

states and Oregon is the most important of the

fresh pear exporting states.

Pears harvested on the Pacific Coast are utilized

fresh, or are canned or dried. The relative amount

of the Northwest production utilized by canneries

has increased; approximately 33 per cent being

canned during the period 1930-1934, as compared

with 23 per cent from 1921 to 1925. Pacific Coast

harvested pear production and utilization from 1921

to 1934 is shown in detail in Table XIV.
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Table XIII.

TOTAL PRODUCTION OF PEARS IN PACIFIC COAST STATESi,
OTHER STATES, AND UNITED STATES FRESH

PEAR EXPORTS, 1920-1934 SEASONS

Crop
Year

Pacific
Coast

-Total Production-
Other
States

U.S.
Total

U.S.
Fresh Pear
Exports

1,000 tons 1,000 tons 1,000 tons tons

1920 145
1921 148
1922 227
1923 237
1924 206
1925 273
1926 336
1927 268
1928 380
1929 337
1930 458
1931 355
1932 332
1933 390
1934 392

258
123
270
191
247
224
270
173
201
171
155
204
133
119
171

403
271
497
428
453
497
606
441
581
508
613
559
465
509
563

17,900

11,650
16,393

25,119
20,726

35,603

36,939

25,528
41,424

31,012

67,335
45,351

59,993

55,504

1 Washington, Oregon, Idaho and 'California.

* Not available.

Source of Data: Columns 1-3: 1920-1933; Shear,S.W.,andWellman,H.R.

Pears. California Outlook Charts and Table, University

of California, Agr. Ext. Service, Mimeogr. 1934; U. S.

Dept. Agr., Bur. Agr. Econ., Div. Crop and Livestock

Estimates. Converted from bushels on the basis of 41.67

bushels per ton.

Column 4: 1920-1933; Same as columns 1-3. 1934; U. S.

Dept. Agr., Bur. Agr. Econ., Foreign Agr. Service.
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3. Plums.

The total United States production of fresh

plums, as reported by the Bureau of Agricultural

Economics, has sho^vn an upward trend from 1924

to 1932, averaging 95,000 tons in the period 1924-26,

and 146,000 tons during 1930-1932. In 1933 pro-

duction fell from 159,000 tons to 111,000 tons, and

rose again to 134,000 tons in 1934. Fresh plums

have been characterized by rather violent year to

year fluctuations in production. Data regarding

production of fresh plums in the Northwest States

and United States are shown in Table XV. It must

be borne in mind that the United States produc-

tion estimates include only the important commer-

cial regions of California, Michigan, and the North-

west.

During the past five years the Northwest produc-

tion has averaged 46 per cent of the total United

States commercial fresh plum production; and has

grown approximately as rapidly as the total United

States commercial production, showing no appre-

ciable increase in importance since 1927. Oregon

is the most important producing state within the

region, averaging 47 per cent of the Northwest pro-

duction during the past five years. Washington and

Idaho are of approximately the same importance,

contributing 27 and 26 per cent of the total respec-

tively during the same period, although Washing-

ton has been the more important during the past
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two seasons. Oregon production has shown the most

consistent growth during the past decade of any of

the Northwest states.

Northwest plums are utilized in dried, canned, or

fresh form. Since 1931 all of the prunes in Idaho

have been utilized fresh, and the canning and dry-

ing outlets never have been important in Idaho.

Oregon is the most important state with respect to

both dried and canned output, supplying most of

the northwest canned and dried prunes. With re-

spect to the average utilization of the Northwest

plum crop during the period 1929-1933, 62 per cent

was dried, 31 per cent utilized fresh, and 7 per cent

utilized by canners. Utilization of the Northwest

croi3 since 1924 is shown in Table XVI. The

amounts dried have shown exceptionally violent fluc-

tuations from year to year, and all three forms of

utilization indicate upward trends since 1924, al-

though the dried form at a lesser rate than the

others
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Table XV.

PRODUCTION OF FRESH PLUMS IN WASHINGTON, OREGON,
IDAHO, THE NORTHWEST REGION, AND

UNITED STATES, 1924-1934

Total Northwest
Year The Northwest Region United in % of

Wash. Oregon Idaho Total States I Total U.S.

1 2 3 4 5 6

tons tons tons tons tons per cent

1924 ... 8,100 9,800 8,500 26,400 71,200 37.1

1925 ... 9,700 10,800 12,600 32,100 86,800 37.0

1926 . ... ... 11,300 17,500 19,600 48,400 127,600 37.9

1927 .... ... 9,300 18,100 21,600 49,000 109,800 44.6

1928 ... 19,500 25,300 21,700 66,500 139,200 47.8

1929 ... 23,750 28,500 25,000 77,250 121,650 63.5

1930 ... 18,875 25,000 22,000 65,875 155,575 42.3

1931 .... ... 10,850 21,500 19,500 51,850 124,3803 41.7

1932 .... ... 21,500 36,000 26,000 83,500 158,6404 52.6

1933 .... ... 15,795 28,000 5,000 48,795 111,1155 43.9

19342 .. ... 17,900 38,000 10,100 66,000 133,830 49.3

1 Includes the Northwest Region, California, and Michigan.

2 Preliminary,

3 Includes 7,000 tons not harvested in California on account of market
conditions.

* Includes 10,000 tons not harvested in California on account of market
conditions.

8 Includes 7,000 tons not harvested in California on account of market
conditions.

Source of Data: U. S. Dept. Agr., Bur. Agr. Econ., Division of Crop and
Livestock Estimates.

i
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Table XVI.

PRODUCTION AND UTILIZATION OF NORTHWESTi PLUMS,
1924-1934

Utilization

Year Production Dried Canned Fresli

1 2 3 4

fresh tons fresh tons fresh tons fresh tons

1924 115,000 88,600' 1,900 24,500

1925 73,800 41,700 4,600 27,500

1926 189,300 140,900 8,500 39,900

1927 117,300 68,300 7,700 41,300

1928 87,400 20,900 11,100 55,400

1929 281,550 204,300 15,600 61,650
1930 168,975 103,100 11,100 54,775

1931 159,550 107,700 12,700 39,150

1932 164,000 »0,500 8,900 74,600

1933 113,740 58,600 14,100 41,040

1934 146,500 80,500

1 Grown in Oregon, Washington, and Idaho.

Source of Data: Columns 1 and 2; U. S. Dept. Agr., Bur. Agr. Econ., EWv.
Crop and Livestock Estimates. Column 2 converted
from dried tonnage on the basis of 3.5 tons fresh equals
one ton dried.

Column 3: Converted from Northwest pack on basis
of one ton fresh equals 60 cases.
'Column 4 : Column 1 minus columns 2 and 3.
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4. Cherries.

The total United States production of cherries,

as reported by the Bureau of Agricultural Econom-

ies, indicates a downward trend, averaging approxi-

mately 117,000 tons during the past live years as

compared with 136,000 tons in the period 1920-24.

The Eastern commercial states of Wisconsin, Mich-

igan, and New York, the Northwest region, and

California have all shown upward trends of pro-

duction, both in actual amount, and in per cent of

the total United States production. Production in

the Northwest region has grown at a more rapid

rate than in any other state or region ; and Washing-

ton has exhibited the most rapid increase within

the Northwest region. Average production during

the past five years in the Northwest states of Wash-

ington, Oregon, and Idaho was 29,000 tons, or 25

per cent of the total United States production, as

compared with 16,000 tons in the period 1920-24,

which amounted to 12 per cent of the United States

total. Production data on cherries by states since

1919 are shown in Table XVII.

Ahnost half of the sweet cherries produced in the

Northwest are Royal Ann cherries, which consti-

tute practically all of the white sweet varieties.

Royal Anns are chiefly used in canning, although a

considerable portion of them are sulphured and

brined and a very few are shipped fresh. Virtually

all of the black sweet cherries are shipped fresh.

i
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Bings, Lamberts, and Black Republicans are the

most important black varieties, and sales of these

three varieties at the New York auction indicate

that during the past 5 years Bings accounted for 61

per cent of the total, Lamberts 34 per cent, and

Black Republicans 5 per cent. Adequate data re-

garding utilization of Northwest cherries in recent

years are not available at the present time. Nelson

and Sulerud^ estimate average utilization of North-

west cherries for the period 1926-31 to be as shown
in Table XVIII. Regarding utilization, they say,

*'For sours and Royal Anns, canning has consti-

tuted the most important form of utilization * *.

Of the blacks * *, in the Pacific Northwest more

than 88 per cent have been shipped fresh, virtually

all of the remainder going into the can. '
*

1 Nelson, M. N., and Sulerud, G. L., Op. cit. page 90.
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SJiort-time Curtailment of Production.

Data given in the above surveys indicate the trend

of eonunereialization that has taken place in the

production of tree fruits and the increasing im-

portance of the Northwest region as a source of

supply for the United States as a whole. The tree

fruit industry is of such a nature that production

cannot be readily curtailed. The preparation of

land for the planting of deciduous trees and the ac-

tual expense of planting and caring for these trees

until they reach a stage of commercial production

involves a large investment per acre. It takes about

8 to 10 years before a newly planted tree yields on

a commercial basis, and once the trees get into com-

mercial production their yielding capacity increases

for many years.

Neglect in the culture of deciduous trees eventual-

ly means the loss of the trees. From a cultural

standpoint, therefore, there is little that producers

can do to adjust production to declining consumer

demand without heavy capacity loss. Short-time

adjustment, if it is to be economically accomplished,

must be applied to market supplies rather than to

production. Control of market supplies rather than

production will not only avoid excessive supplies

resulting in depressing prices to growers in years

of heavy production, but in addition tends to avoid

an unduly small supply of tree fruits during years

of unfavorable growing conditions. In order to pro-
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duce a supply sufficient for normal consumptive re-

quirements during years of poor growing conditions,

it is necessary to have an acreage capable of yield-

ing an adequate supply in face of not too unusually

poor growing conditions. With an acreage capable

of producing adequate supplies under less than

average growing conditions, it follows that with

above average conditions production may greatly

exceed the supply which could be moved into regu-

lar market channels at remunerative prices to grow-

ers. It is characteristic to have large crops in cer-

tain seasons and short crops in other seasons as is

shown in the above surveys. Large and small crops

are a result of climatic factors and are therefore

beyond the control of growers.

If, due to extremely low returns, drastic cul-

tural economies are practiced by growers which ma-

terially reduce the bearing capacity of growers'

orchards, the supplies available for consumption

during subsequent periods would be curtailed. Thus

control of market supplies in order to avoid de-

pressing prices to growers in years of heavy pro-

duction or depressed consumer purchasing power

has the added advantage of preserving the produc-

tive capacity of growers' orchards for that period

in which consumer buying power will enable grow-

ers to market all of their fruit at more favorable

prices.

Growers have been confronted with the fact that
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a reduction in supplies by any individual would have

no effect on the per unit price received by that

grower for his fruit as no one grower produces

large enough supplies to have any appreciable eifect

on price. With the recent decrease in purchasing

power of consumers, and, as indicated above, the

obstacles preventing any individual grower from de-

creasing his voliune of production, prices to grow-

ers have been low without any material downward

adjustment in supplies.

The Marketing Agreement and License for

Handlers of Northwest Deciduotts Tree Fruit.

The prevailing economic depression has greatly

reduced the purchasing power of consumers of de-

ciduous tree fruits. The drastic decline in the

prices received by growers of these fruits has al-

ready been discussed. Because marketing charges

did not decline with declining prices but remained

relatively fixed, the producer bore the brunt of the

drastic decline in prices.

As a solution for the difficult economic position

in which the growers found themselves, the Mar-

keting Agreement and License for Handlers of

Northwest Deciduous Tree Fruit was proposed.

It covered shipments of fresh deciduous fruit from

the States of Washington, Oregon, Montana, and

Idaho and became effective in October, 1933. The

provisions designed to carry out the declared pol-

icy of the Agricultural Adjustment Act include
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regulation of variety, gTade, and size of fruit to

be shipped, establishment of minimum prices, f.o.b.

shipping point, for the different varieties, grades,

and sizes of fruits and limitation in the quantities

of fruit to be sold at the auction centers.

Proration of SJiipments.

The purjjose of controlling shipments, that is,

regulation of the volmne of fruit moving to market

during a specific period, is so to adjust market

supply to market demand as to increase both the

per unit price and the gross returns received by

growers. When unusually large supplies are offered

for sale in a relatively short period, the one method

of clearing the market is to reduce the price. Over-

crowding or glutting of markets puts growers, and

handlers acting as agents for growers, at a disad-

vantage, since they are forced to compete among

themselves for the prospective buyers. Moreover,

buyers of perishable and semi-perishable commodi-

ties are not willing to purchase a greater volume

than they can move into consumption within a short

period of time, owing to the possible losses from

spoilage and the uncertainty of consumer response

to price changes. Since harvesting and marketing

costs are relatively fixed and do not depend upon

fluctuations in the fruit prices, the returns to grow-

ers are especially decreased in this *' buyers' mar-

ket" and the incidence of market price declines rests

almost entirely on growers. During recent years
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of reduced consumer purchasing power, relatively

small decreases in market price have meant the dif-

ference between some return or losses for the North-

west growers.

A method of control which prevents markets from

becoming overcrowded with supplies will increase

the per unit returns for shipments, and where the

price is very sensitive to changes in supply, a de-

crease in shipments will actually result in greater

total returns to growers than if a larger volmne had

been marketed. However, the mechanism of volume

regulation, in order to be successful in increasing

returns to growers, requires cooperative control for

tlie whole industry. Without the support of all

members in the industry, the effectiveness of such

control is considerably lessened and may be entirely

jeopardized. An individual who does not cooperate

obtains the benefits of the 2Jrogram without contrib-

uting in any way to make improvement possible,

and by his action threatens to undermine the basis

for price increases.

The Marketing Agreement and License for North-

west Deciduous Tree Fl^uit provides a mechanism

for regulation of shipments and for permitting only

those shipments which are deemed advisable to be

sent to the market. This regulation, under the

agreement and license, may be done in a number

of ways. Provision is made for limitation of va-

riety, size or grade of fruit shipped, for the estab-
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lishment of minimum f.o.b. prices, and for control

of shipments to auction markets.

Variety, Size and Grade Proration.

The experience of growers in the past has amply

demonstrated the necessity of regulating, at times,

the size or grade of the varieties of fruit shipped.

This may be illustrated by reference to prices re-

ceived for Northwest apples. Examination of daily

auction prices of apples reveals an extremely wide

range between the high and low prices paid on a

given day. These are largely the result of differ-

ences in size and quality of the fruit. In most cases

the spread in price for any one size group is greater

than the spread between size groups. For example,

in 1934 the smallest average spread between the

highs and lows of any one size group was 40 cents

per box for Jonathans, 70 cents for Delicious and

25 cents for Rome Beauties, while the greatest

spread between the average prices for individual

size groups was 47 cents, 49 cents and 28 cents re-

spectively for the same varieties.

The significance of these spreads is further em-

phasized when a comparison is made between aver-

age prices by sizes and harvesting and marketing

costs. Where no regulation is placed upon the size

and grade of shipments, growers very frequently

receive less than their cash outlays for harvesting,

hauling, packing, transportation and selling charges

for the poor quality fruits that are marketed. The
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provision for regulation, therefore, makes possible

the elimination of fruits which do not return to

growers even the direct costs of marketing.

In tables XIX, XX, XXI, and XXII, a compari-

son is made between the New York auction prices

of selected size groups of Washington Delicious,

and Jonathan apples for a number of days in cer-

tain months during the 1933 and 1931- seasons. These

show the high, low and average quotations for each

size and the estimated direct marketing costs. It

will be noted that the estimated direct marketing

costs are frequently considerably greater than the

daily price received for poor quality fruits. The

elimination of the poor quality fruits will there-

fore considerably raise the actual price per unit and

also the total returns received by the growers. Simi-

lar conclusions follow from a study of prices re-

ceived for other fruits such as Western pears.
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Table XIX.

HIGH, LOW, AND AVERAGE NEW YORK AUCTION PRICES OF
WASHINGTON DELICIOUS APPLES, BY SIZES, IN

TERMS OF DOLLARS PER BOX, NOVEMBER,
19331 ESTIMATED DIRECT MAR-

KETING CHARGES

Size 56-64 Size 72-80 Size 88-100

Date High Low Ave.2 High Low Ave. High Low Ave.

1 2 3 4 5 6 7 8 9

Dollars per Box Dollars per Box Dollars per Box
Nov. 2... .. 1.85 1.59 1.75 1.85 L50 1.73 1.90 1.55 1.71

6... .. 2.10 L30 L64 2.10 1.35 1.67 2.10 1.40 1.74

9.... .. 2.15 L25 1.74 2.15 1.35 1.77 2.05 1.45 1.74

13.... .. 2.05 1.50 1.84 2.15 1.45 1.80 2.25 1.45 1.84

16... .. 2.25 1.60 1.79 2.05 1.65 1.85 2.20 1.70 1.95

20.... .. 2.35 1.65 2.07 2.35 1.75 2.13 2.45 1.85 2.13

23... .. 2.45 2.15 2.32 2.57 2.25 2.42 2.60 2.15 2.42

27.... .. 2.85 2.25 2.53 2.85 2.25 2.49 2.75 2.25 2.49

Average a 1.96

Est. Direct
Mkt. Costs^' 1.27

1.98

1.27

2.00

1.27

Size 113-138 Size 150 & Smaller All Sizes

Date High Low Ave. Higih Low Ave. High Low Ave.^

10 11 12 13 14 15 16 17 18

Dollars per Box Dollars per Box Dollars per Box

Nov. 2 2.05 1.55 L80 2.15 1.60 1.84 2.15 1.55 1.79

6 2.20 1.45 1.78 2.20 1.45 1.73 2.20 1.30 1.72

9 2.05 1.45 1.76 2.00 1.40 1.60 2.15 1.25 1.74

13 2.25 1.55 1.83 2.10 1.35 1.60 2.25 1.35 1.82

16 2.25 1.65 1.94 2.15 1.50 1.73 2.25 1.50 1.92

20 2.30 1.60 2.06 2.20 1.25 1.66 2.45 1.25 1.99

23 2.45 2.10 2.31 2.20 1.40 L74 2.60 1.40 2.18

27 2.58 2.10 2.36 2.40 1.50 1.94 2.85 1.50 2.34

Average 3 1.98 1.73 1.94

Est. Direct
Mkt. Costs- 1.27 1.25 1.27

1 Monday and Thursday Quotations.

^ Simple average of all quotations.

3 Simple average of all observations.

4 Wtd. average of all grades and sizes sold.

'"> Includes: Cost of hauling from tree to car of 47 cents per box; trans-

portation, 62 cents; heating, 4 cents; and selling charges of 7 per
cent of the auction price.

Source of Data: Prices—Etetailed Deciduous Report of the New York
Daily Fruit Reporter.
Costs—Based on information supplied by Mr. G. A.
Nahstall, Field Representative, General Crops Section,

Agr. Adj. Admin., and by U. S. Dept. Agr., Bur. Agr.
Econ., Market News Service, Transportation Division.
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Table XX.
HIGH, LOW, AND AVERAGE NEW YORK AUCTION PRICES OF
WASHINGTON DELICIOUS APPLES, BY SIZES, IN TERMS

OF DOLLARS PER BOX, NOVEMBER, 19341; AND
ESTIMATED DIRECT MARKETING

CHARGES

Size 56-64 S ze 72-80 Size 88-100

Date High Low Ave.2 High Low Ave. High Low Ave.

1 3 4 5 6 7 8 9

Dollars per Box Dollars per Box Dollars pei* Box
Nov. 1 1.90 1.25 1.49 1.90 1.35 1.57 2.20 1.45 1.72

5 2.00 1.20 1.66 2.05 1.25 1.72 2.20 1.50 1.85

8 2.00 1.40 1.80 2.05 L70 1.84 2.15 1.70 1.95

12 2.00 1.35 1.70 2.10 1.40 1.74 2.20 1.65 1.91

15 2.05 1.05 1.60 2.05 1.25 1.70 2.15 1.45 1.82

19 2.15 1.25 1.71 2.40 1.16 1.76 2.20 1.10 1.76

22 2.00 1.50 1.75 2.20 1.55 1.84 2.20 1.65 1.88

26 2.15 1.35 1.68 2.15 1.40 1.78 2.25 1.40 1.89

Average-^ 1.67 1.74 1.84

Est. Direct
Mkt. Costs -^ 1.28 1.28 1.29

Size 113-138 Size 158 & Smaller All Sizes

Date High Low Ave. High Low Ave. High Low Ave. 4

1 2 3 4 5 6 7 8 9

Dollars per Box Dollars per Box Dollars per Box
Nov. 1 2.40 1.60 2.00 2.35 1.85 2.02 2.40 1.25 1.83

5 2.55 1.75 2.17 2.55 1.65 2.19 2.55 1.20 L97
8 2.60 2.00 2.27 2.85 2.00 2.36 2.85 2.00 2.07

12 2.60 1.85 2.24 2.90 2.00 2.31 2.90 1.35 2.04

15 2.50 1.60 2.11 2.75 1.40 2.08 2.75 1.05 1.93

19 2.50 1.10 1.94 2.50 1.00 2.35 2.50 1.00 1.91

22 2.50 1.70 2.09 2.50 1.70 2.04 2.50 1.50 1.91

26 2.40 1.65 2.10 2.52 1.55 1.90 2.52 1.35 1.92

Average;^ 2.12 2.16 1.95

Est. Direct
Mkt. Costs- > 1.31 1.31 1.30

1 Monday and Thursday quotations.
'-^ Simple average of all quotations.

•^ Simple average of observations.

4 Weighted average of all grades and sizes sold.

"Includes: Cost of handling from tree to car, 50 cents per box; trans-
portation to New York, 62 cents; heating, 4 cents; and selling
charges of 7 per cent of the auction price.

Source of Data: Prices—Detailed Deciduous Report of the New York
Daily Fruit Reporter.
Costs—Courtesy Mr. G. A. Nahstoll, Field Representa-
tive, Gen. Crops Section, Agr. Adj. Admin.
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Auction Control.

In order to make possible control of supplies

moving to auction markets, the Agreement and Li-

cense for Northwest Deciduous Fruits also provide

for auction committees which are authorized to de-

termine the quantity of fruit to be sold in desig-

nated auction markets for such periods as the con-

trol committee may determine. This provision is

associated with the basic principle of effective con-

trol which, through the combined action of hand-

lers, results in increased returns to growers. Un-

regulated shipments to market by individual hand-

lers may result in unusually heavy supplies at some

one distributing center with a consequent drastic

reduction in price. The regulation of the flow to

designated auction markets makes it possible to

avoid overcrowding and glutting, and thus to in-

crease the prices received by growers.

Minimum Prices.

Under the Agreement and License, commodity

committees may from time to time ''estimate the

minimum quantity of any fruit which should be

marketed in any period to insure to growers the

maximum gross returns, in view of prevailing con-

sumptive demands and available quantities. Pur-

suant to such determinations, the committees may

each propose schedules of minimum prices on the

basis of f.o.b. shipping points at which their re-

spective fruits may be sold by the handlers." It is
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further provided that after these minimum prices

are agreed upon by not less than two-thirds of the

membership of the commodity committee and are

approved by the Control Committee, no handler is

"to sell, offer or consign fruit for sale in any man-

ner whatsoever for j^rices less than the minimum
prices for the class, variety, grade or size currently

published by the commodity committee, unless he

has previously received the permission of the con-

trol committee." This limitation does not apply to

auction market sales.

This provision for the fixing of minimum prices

to be received by shippers for all fruit handled by

them, except fruit shipped to auction markets, is

designed to insure a return to the grower sufficient

to cover costs of harvesting and marketing, and, in

addition, to establish prices which tend to approach

parity levels. Fixing of these minimum prices es-

tablishes a firm basis for the price structure of the

market, and by instilling buyers with confidence

brings about the movement of more fruit than would

be moved in a weak market with the resultant hesi-

tancy on the i)art of buyers to make commitments.

The minimum price provision of the License is

augmented by the provision permitting the Control

Committee to regulate the voliune of the movement

of fruit to auction markets. If minimum prices

governing sales of fruit, other than upon auction

markets, are fixed at a level which impedes the
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movement of the crop, the tendency would be to in-

crease shipments to auction markets. The possibil-

ity of this tendency resulting in a glutting of auc-

tion markets with the consequent destruction of

existing price levels is subject to control by action

of the 'Committee in regulating the volume of ship-

ments to auction markets to a quantity sufficient

to maintain a proper balance between auction mar-

ket prices and other prices.

The fixing of minimimi prices at which shippers

ma}' sell fruit improves the bargaining position of

the grower by affording him knowledge of the

])rices at which his fruit will ultimately be sold by

the shipper. The minimum prices which have been

established by commodity committees, and which

have been approved by the Control Committee, are

prices which tend to approach the parity level and

which insure to the grower his harvesting and mar-

keting costs.

Reports to the Secretary

and Control Committee.

The Marketing Agreement and License provides

that each handler shall each day report "to the

Secretary or to an agency of the United States De-

partment of Agriculture designated by the Secre-

tary a report of business transacted to the close of

the business for said day." In addition the Agree-

ment and License require that each handler shall

supply such information as the Control Committee
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may prescribe regarding rollers, cancellations, term-

inations, rejections, complaints and credit exper-

ience with members of the trade.

Accurate knowledge of prevailing market condi-

tions in the industry on the part of the Secretary

and the Control Committee is essential in order that

they may determine intelligently the method to be

used to meet those conditions. Without such in-

formation the Control Committee could not ascer-

tain the available and advisable quantities of fruit

to be marketed nor could minimum prices be fixed

with reference to existing market conditions. Dis-

semination of this information by the Committee

also prevents shippers and growers from incurring

losses which might otherwise occur from lack of

knowledge of market conditions.

Interstate ayid Intrastate Ship^nents

of Deciduous Tree Fruits.

In the case of each fruit-producing area, the ma-

jor market outlet for the fruit is likely to be outside

of the state in which the producing district is situ-

ated; consequently the bulk of the shipments enter

into interstate commerce. On the basis of avail-

able data, it is estimated that during the past two

years approximately 85 per cent of the apples, 75

per cent of the pears, 67 per cent of the prunes, and

75 per cent of the cherries, produced commercially

in the Northwest region for fresh consumption have

moved into interstate and foreign commerce. Al-
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though intrastate shipments represent the minor

portion of the total volume marketed during any

given season, any industry program which under-

takes to control shipments must of necessity apply

not only to interstate but to intrastate shipments

also. The necessity of controlling both types of

commerce arises out of, first, the difficulty which a

controlling body would incur in enforcing compli-

ance to regulations affecting only interstate ship-

ments, and, second, the adverse influence which un-

controlled intrastate shipments would have on prices

and returns received by growers.

Motor truck transportation and the perishability

of fresh deciduous tree fruits are important fac-

tors accentuating the practical difficulty of con-

trolling one type of shipment and not the other.

The ease with which fruit intended for a specific

intrastate market can be diverted from that market

to a market outside of the state in which the fruits

are produced clearly indicates that under these cir-

cumstances interstate and intrastate commerce in

fruits are inextricably intermingled. In view of

this, a control board charged with the responsibility

of enforcing compliance to regulations governing

interstate commerce would be confronted with the

impossibility of obtaining assurance that the uncon-

trolled intrastate shipments would not enter inter-

state commerce after passing through a number of

hands. When an entire supply is subject to con-

trol, the incentive to divert intrastate shipments to
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interstate may be avoided by prorating a volume

which all markets can receive without incurring a

decline in price. Furthermore, intrastate shipments,

in the absence of control, would, to the extent to

which they actually entered interstate markets, be

a force tending to mitigate the effectiveness of con-

trolled interstate shipments in increasing prices

and total returns received by growers.

Lack of control of intrastate shipments when con-

trol of all shipments is to the best interest of the

growers would affect adversely the returns to gTOw-

ers. Market outlets within the state of j)roduction

are an integral part of the broad market for tree

fruits and to that extent supplies offered for sale

on the markets within the region have a direct bear-

ing on determining prices to growers.

SYLVESTER R. SMITH.

Subscribed and sworn to before me this 23rd day

of February, 1935.

L. M. SAMPSON,

(SEAL) Notary Public.

My commission expires August 31, 1937.

(Endorsements: *' Filed in the U. S. District

Court, Eastern Dist. of Washington, Mar. 7, 1935.

A. A. LaFramboise, Clerk, Thomas Granger, Dep-

uty.")
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IN THE

District Court of the United States
FOR THE

Eastern District of Washington, Southsrn

Division.

In Equity

United States of America, and
Henry A. Wallace, Secretary
of Agriculture,

Plaintiffs,]

vs. I
No. E-1653

E. S. Small,
Defendant.

MOTION FOR ORDER TO SHOW CAUSE

Comes now the United States of America, and

Henry A. Wallace, Secretary of Agriculture, plain-

tiffs herein, by J. M. Simpson, United States At-

torney, and S. R. Clegg, Assistant United States At-

torney, for the Eastern District of Washington, and

Albert D. Hadley, Attorney, United States Depart-

ment of Agriculture, and moves the above entitled

court for an order to show cause, requiring the de-

fendant to show cause on the 18th day of March,

1935, at the hour of 10 o'clock a.m., in the courtroom

of the undersigned judge, in the Federal Building

at Yakima, Washington, why this court should not

issue a preliminary injunction restraining said de-

fendant herein, E. S. Small, and his agents, attor-

neys and employees, and all persons acting under
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him, or on his behalf, or claiming so to act, and all

corjjorations owned or controlled by him, either by

ownership of a majority of the voting shares of

stock therein or otherwise, from engaging in the

handling or shipping of fresh, deciduous tree fruit

grown in the States of Washing-ton, Oregon, Mon-

tana and Idaho, without fii*st being reinstated by the

Secretary of Agriculture of the United States as a

licensee under License No. 27—License for Hand-

ling of Northwest Fresh Deciduous Tree Fruit

grown in the States of Washington, Oregon, Mon-

tana and Idaho, issued by the Secretary of Agricul-

ture of the United States on October 27, 1933 and

effective October 28, 1933. In that regard plain-

tiff respectfully shows to the court as follows

:

I,

That the legal remedy of fines for doing business

without a license is inadequate, and unless a pre-

luninary injunction is granted, the purpose of the

Agricultural Adjustment Act to increase the return

to the growers of fresh deciduous tree fruit in the

States of Washington, Oregon, Montana, and Idaho,

will be made impossible of attainment, and that Li-

cense No. 27, which is a license for handlers of

Northwest fresh deciduous tree fruits, issued by the

Secretary of Agriculture of the United States will

be made ineffectual and that the public interest

which the AgTicultural Adjustment Act seeks to
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serve in the emergency, will be endangered and

prejudiced.

J. M. SIMPSON,
United States Attorney;

S. R. GLE(>a,

Assistant United States Attorney

;

ALBERT D. HADLEY,
Attorney, United States De-

partment of Agriculture,

(Endorsements: *' Filed in the U. S. District

Court, Eastern Dist. of Washington, Mar. 7, 1935.

A. A. LaFramboise, Clerk, Thomas Granger, Dep-

uty.")
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IN THE

District Court of the United States
FOR THE

Eastern District of Washington, Southern

Division.

United States of America^ and
Henry A. Wallace, Secretary
of Agriculture,

E. S. Small,

Plaintiffs) In Equity

vs. ( No. E-1653

Defendant..

ORDER TO SHOW CAUSE

Upon motion of plaintiffs, and the court being duly

advised in the premises. Now, therefore, it is hereby

ORDERED and ADJUDGED that the defend-

ant, E. S. Small, show cause before the undersigned

on the 18th day of March, 1935, at the hour of 10

o^clock a.m., in his courtroom in the Federal Build-

ing at Yakima, Washington, why this court should

not issue a preliminary injunction restraining said

defendant E. S. Small, and his agents, attorneys and

employees, and all persons acting under him, or on

his behalf, or claiming so to act, and all corporations

owned or controlled by him, either by ownership of

a majority of the voting shares of stock therein or

otherwise, from engaging in the handling or ship-

ping of fresh deciduous tree fruit grown in the
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States of Washington, Oregon, Montana, and Idaho,

without first being reinstated by the Secretary of

Agriculture of the United States as a licensee under

License No. 27—License for Handlers of Northwest

Fresh Deciduous Tree Fruit grown in the States of

Washington, Oregon, Montana, and Idaho, issued by

the Secretaiy of Agriculture of the United States,

October 27, 1933 and effective October 28, 1933.

It is further ORDERED that a copy of this or-

der be served on E. S. Small, the defendant herein,

not less than five days prior to March 18, 1935.

Dated this 7th day of March, 1935.

J. STANLEY WEBSTER,

United States District Judge.

(Endorsements: *' Filed in the U. S. District

Court, Eastern Dist. of Washington, Mar. 7, 1935.

A. A. LaFramboise, Clerk, Thomas Granger, Dep-

uty.'')
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IN THE

District Court of the United States

FOR THE

Eastern District of Washington, Southern

Division.

o

United States of America, and
Henry A. Wallace, Secretary
of Agriculture,

E. S. Small,

Plaintiffs\
I^ ^Q^^^^

vs. (
No. E-1653

Defendant.

I

MOTION TO DISMISS

The defendant above named now files his motion

and hereby moves to dismiss the above entitled ac-

tion and to dismiss plaintiffs' bill of complaint on

file in said action upon each and every of the fol-

lowing grounds:

1. That the act of May 12, 1933, as amended,

known and pleaded as the Agricultural Adjustment

Act under which the plaintiffs purport to ^ct here-

in is void and unconstitutional in that:

(a) It is an unlawful delegation of legisla-

tive power to the plaintiff, Henry A. Wallace

as Secretary of Agricidture.
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(b) That it is in violation of the fifth amend-

ment to the federal constitution in that it de-

prives this defendant and others similarly situ-

ated of property without due process of law.

(c) That the law and the contract made

thereunder violates section 9 of article 1 of the

federal constitution in that it lays a tax or duty

upon articles exported from the State of Wash-

ington.

(d) That the contract pleaded in said com-

plaint is in violation of section 22 of article 12

of the constitution of the State of Washington.

2. That said bill of complaint does not state facts

sufficient to constitute a cause of action against this

defendant.

3. That the plaintiffs have a plain, speedy and

adequate remedy at law.

WHEREFORE, this defendant prays that said

action and said bill of complaint be dismissed and

that he have and recover his costs incurred herein.

RIGa, BROWN & HALVERSON,

Attorneys for Defendant.

SERVICE A'CCEPTED and copy received of
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the within and foregoing MOTION TO DISMISS
this 18th day of March, 19^5.

J. M. SIMPSON,

United States Attorney;

Asst, United States Attorney

;

Attorney, United States De-

partment of Agriculture,

Attorneys for Plmntiffs.

(Endorsements: "Filed in the U. S. District

Court, Eastern Dist. of Washington, Mar. 18, 1935.

A. A. LaFramboise, Clerk, Thomas Granger, Dep-

uty.'')



156 United States of America

IN THE

District Court of the United States

FOR THE

Eastern District of Washington, Southern

Division.

United States of America, and
Henry A. Wallace, Secretary
of Agriculture,

[ In Equity
Plaintiffs,.

yg,
'•'

( No. E-1653

E. S. Small,
Defendant.

OKDER DISMISSING COMPLAINT

The motion of the defendant to dismiss tlie com-

plaint in the above entitled cause coming on to be

heard on the 18th day of March, 1935, before the

Hon. J. Stanley Webster, District Judge, and the

Court having heard and considered the arguments

given and the authorities submitted by the solicitors

for the respective parties, and the said Judge hav-

ing orally made his decision that the motion to dis-

miss the complaint be granted for the reason that

the complaint does not state facts sufficient to en-

title the plaintiffs to equitable relief nor does said

complaint state facts sufficient to entitle the plain-

tiffs to any relief against the defendant;

NOW, THEREFORE, it is hereby ORDERED
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that the complaint of the plaintiffs herein be and

it is hereby dismissed, and that the show cause or-

der heretofore issued herein be and it is hereby

quashed for the reason that said complaint does not

state facts sufficient to entitle the plaintiffs to relief

in equity, and for the further reason that the com-

plaint does not state facts sufficient to entitle the

plaintiffs to any relief against the defendant. Ex-

ception noted.

DATED this 21st day of March, 1935.

J. STANLEY WEBSTER,
District Jitdge.

(Endorsements: ''Filed in the U. S. District

Court, Eastern Dist. of Washington, ,Mar. 21, 1935.

A. A. LaFramboise, Clerk, Thomas Granger, Dep-

uty.")



158 United States of America

IN THE

District Court of the United States

FOR THE

Eastern District of Wofshington, Southern

Division

United States of America, and
Henry A. Wallace, Secretary
of Agriculture, i^ Equity

Plaintiffs,

vs.

E. S. Small,

Defendant,

No. E-1053

MOTION AND ORDER EXTENDING TIME

BEYOND THE PRESENT TERM

Come now the plainti:ffs above named, through

their attorneys, and move the Court for an order

extending the time to file the Transcript of Record,

Bill of Exceptions, Statement of Facts, Assignment

of Errors, and such other records as may be need-

ed on appeal in said case into and throughout the

May term of Court, if necessary for the purpose of

preparing, filing and certifying the records in said

case as asked for herein, for the reason and on the

ground that the October term of said Court termi-

nates on the 29th day of April, 1935, and said plain-
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tiff does not have sufficient time in which to prepare

the said appeal.

J. M. SIMPSON,

United States Attorney;

S. R. CLiEGrO,

Assistant United States Attorney.

Upon reading the motion of attorneys for the

plaintiffs in said case, and having considered the

same, it is hereby

ORDERED, by the Court, that this cause be, and

the same is hereby continued beyond the present

term of this Court into and throughout the next

succeeding term of this Court, if necessary for the

purpose of preparing, filing and certifying the

Transcript of Record, Bill of Exceptions, State-

ment of Facts, Assignment of Errors, and such

other records as may be needed on appeal in said

case.

Dated this 29th day of April, 1935.

J. STANLEY WEBSTER,
United States Judge for the

Eastern District of Washington.

(Endorsements: "Filed in the U. S. District

Court, Eastern Dist. of Washington, Apr. 29, 1935.

A. A. LaFramboise, Clerk, Thomas Grranger, Dep-

uty. '0
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IN THE

District Court of the United States
FOR THE

Eastern District of Washington, Southern

Division

United States of America, and
Henry A. Wallace, Secretary
of Agriculture,

[ i^ Equity
Plaintiffs,

vs.

E. S. Small,
Defendant.,

No. E-1653

PROPOSED FINDINGS OF FACT

The allegations contained in the verified bill of

complaint and the facts testified to by affidavit by

Sylvester R. Smith being uncontroverted, the court

finds them to be true.

PROPOSED CONCLUSIONS OF LAW

(1) The court holds as a matter of law that the

Agricultural Adjustment Act and the License for

Handlers of Northwest Fresh Deciduous Tree Fruit

Grown in the States of Washington, Oregon, Mon-

tana, and Idaho do not violate the due process pro-

vision of the Fifth Amendment to the Constitution

of the United States.

(2) The court holds as a matter of law that the
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Agricultural Adjustment Act and the License for

Handlers of Northwest Fresh Deciduous Tree Fruit

Grown in the States of Washington, Oregon, Mon-

tana, and Idaho are valid and proper exercises of

the Federal power to regulate interstate conunerce.

(3) The court holds as a matter of law that the

Agricultural Adjustment Act improperly delegates

legislative authority to the Secretary of Agriculture,

and that said Act and License are therefore invalid

as applied to the defendant in this case.

Judge of the District Court of

the United States for the East-

ern District of Washington,

Southern Division.

(Endorsements: "Filed in the U. S. District

Court, Eastern Dist. of Washington, May 8, 1935.

A. A. LaFramboise, Clerk, Thomas Grranger, Dep-

uty.")
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IN THE

District Court of the United States
FOR THE

Eastern District of Washiyigton, Southern

Division

United States of America, and
Henry A. Wallace, Secretary
of Agriculture,

Plaintiffs,""

vs.

E. S. Small,
Defendant.,

In Equity

No. E-1653

NOTICE OF LODGMENT OF STATEMENT
OF EVIDENCE

TO: E. S. Small, defendant, and Rigg, Brown &
Halverson, his attorneys.

Please take notice that the plaintiffs in this case

have prepared a statement of evidence under

Equity Rule 75 for use in connection with their ap-

peal from the order entered on March 21, 1935 dis-

missing the bill of complaint in this cause, and

quashing the rule heretofore entered upon the de-

fendant to show cause why a preliminary injimction

should not be entered as prayed for by plaintiffs,

which said statement of evidence was this day lodged

in the office of the Clerk of the District Court of

the United States for the Eastern District of Wash-

ington, Southern Division.
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Please take notice also that the plaintiffs will ask

said court or a Judge thereof to approve said state-

ment of evidence on the day of

at o'clock A. iM. on said day, or as soon there-

after as counsel can be heard, in the Courtroom of

said Court in the City of Yakima, State of Wash-

ington.

Dated : This 7th day of May, 1935.

JAMES M. SIMPSON,
United States Attorney;

MAC ASBILL,
Special Assistant to the

Attorney General,

Attorneys for Plaintiffs.

Received a copy of foregoing Notice this 7th day

of May, 1935.

RIGG, BROWN & HALVERSON,
Attorneys for Defendant.

(Endorsements: "Filed in the U. S. District

Court, Eastern Dist. of Washington, May 7, 1935.

A. A. LaFramboise, Clerk, Thomas Granger, Dep-

uty.")
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IN THE

District Court of the United States
FOR THE

Edstern District of Washington, Southern

Division.

United States of America, and
Henry A. Wallace, Secretary
of Agriculture, „, . ,^^ ( In Equity

Plaintiffs,>

vs. I No. E-1653
E. S. Small,

Defendant.'

PROPOSED NARRATIVE STATEMENT OF
THE EVIDENCE

A. Evidence for Plaintiffs

Plaintiffs introduced in evidence the verified bill

of complaint. Said bill of complaint is a part of

the record herein, is included in the praecipe and is

by reference made a part hereof without restating

its contents.

SYLVESTER R. SMITH, being first duly sworn,

testified by affidavit as follows:

I am Associate Agricultural Economist of the

Agricultural Adjustment Administration, United

States Department of Agriculture and have held

that position since April, 1934.

My previous economic training and experience

are as follows:

From 1925 to 1929 I attended the University of

Montana and was awarded the Degree of Bachelor

of Arts in Economics; during the academic years
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1929 to 1932 I pursued a post graduate course in

Economics at the University of California. In 1931

I completed the course requirements for the Degree

of Doctor of Philosophy in Economics. During the

period 1929 to April, 1934, I was an instructor in

Statistical Methods in the Department of Eco-

nomics, University of California.

I am co-author of a ]3ublication dealing with

various economic problems relating to the Califor-

nia fresh grape industry; as Associate Agricultural

Economist in the United States Department of

Agriculture I have made numerous economic ana-

lyses of supply and demand factors and marketing

conditions affecting the citrus, potato, peach, pear,

and prune industries.

During the course of my studies and activities, as

aforesaid, I have become familiar with technical

and scientific publications in the field of Horti-

culture and with the scientific and practical applica-

tion of general economic and marketing statistics

to the production and distribution of fruits and

vegetables.

Introduction.

The declaration of policy of the Agricultural Ad-

justment Act declares it to be the policy of Con-

gress **to establish and maintain such balance be-

tween the production and consmnption of agricul-

tural commodities, and such marketing conditions

therefor as will reestablish prices to farmers at a
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level that will give agricultural commodities a pur-

chasing power with respect to articles that farm-

ers buy, equivalent to the purchasing power of agri-

cultural commodities in the base period," (August

1909-July 1914), and, "to approach such equality

of purchasing power by gradual correction of the

present inequalities therein at as rapid a rate as is

deemed feasible in view of the current consumptive

demand in domestic and foreign markets."

The fresh deciduous tree fruit industry is one

of the most important industries in the four North-

west States of Washington, Oregon, Idaho, and

Montana. During the past five years the total farm

value of apples, pears, cherries and prunes grown

in those states and sold for fresh consumption aver-

aged ap])roximately 28 million dollars annually

which was distributed to at least 75,000 growers.

Comparison of farm value data indicates that dur-

ing the past three years the farm value of these

fruits sold for fresh consumption amounted to two-

thirds of the total farm value of all fruits and nuts

in these states, and over 10 per cent of the total

value of all crops grown in this region.

In addition to contributing the major portion of

the Northwest farm income from fruits and nuts,

fresh deciduous fruits supply a substantial per-

centage of the total United States volume of these

fruits. A comparison of average production dur-

ing the past five years indicates that the Northwest
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Region supplied about 37 per cent of the apples,

27 per cent of the pears, 46 per cent of the plums

and prunes, and 40 per cent of the sweet cherries

utilized fresh in the United States. These per-

centages, particularly in the case of apples and

pears, tend to underestimate the importance of

the Northwest because of the fact that a large pro-

portion of the deciduous fruits produced in the

Eastern states is consumed locally, whereas the

bulk of the Northwest deciduous tree fruit is util-

ized in out-of-state commercial channels.

Growers of deciduous fruits shipped from the

Pacific Coast to Eastern consuming centers have

suffered drastic reductions of income during the

recent years of low consumer buying power. They

have suffered to a larger degree than growers in

regions situated nearer the large consuming cen-

ters because the higher transportation costs in-

curred in marketing products from the more dis-

tant regions remained relatively fixed during

price declines, thus causing a greater proportionate

drop in farm prices in these areas than in those

in the nearer producing regions. The estimated

farm values of apples, pears, prunes, and cherries

sold for fresh consumption in the Northwest Region

since 1929 are given in table I. In 1932 the farm

value of these fruits was approximately one-third

of the 1929 amount and the present estimate for

the 1934 crop is about one-half of the 1929 farm

value.
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Table I.

ESTIMATED FARM VALUES FOR NORTHWEST APPLES, PEARS,
PRUNES, AND CHERRIES SOLD FOR FRESH CON-

SUMPTION IN WASHINGTON, OREGON,
IDAHO, AND MONTANA, 1929-1934

Year Apples Pears Prunes Cherries Total

1 2 3 4 5

Thousands of dolla rs

1929 41,917 5,794 1,782 1,824 51,317

1930 40,141 3,578 1,421 1,566 46,706

1931 22,695 3,504 1,057 659 27,915

1932 15,665 568 564 680 17,477

1933 18,654 1,372 835 495 21,356

19321 22,107 2,247 1,132 741 26,227

1 Preliminary,

Source of Data: Cols. 1 and 3: U. S. Dept. Agr., Bur. Agr. Econ., Div.

Crop and Livestock Estimates.
Cols. 2 to 4: Calculated from fresh shipments and the
estimated per unit farm price received in the North-
west region computed on the basis of Eastern auction
market prices.

'Col. 5: Sum of cols. 1-4.

Due to the relatively large investment represented

in fruit bearing trees, and the fact that a consid-

erable number of years must elapse before a newly

planted tree comes into profitable bearing, growers

of tree fruits will endure several unprofitable sea-

sons before materially reducing their acreage. In

addition, a tree will continue to bear fruit despite

the fact that cultural operations have been discon-

tinued. A quick adjustment of production to

changed demand conditions is virtually impossible

in the case of tree fruits. As a result, the purchas-

ing power of growers of these tree fruits has been

extremely low for the past several seasons; and the

likelihood of its increasing in the near future is

remote unless there is a sharp increase in consuming
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buying power or an adjustment of market supplies

to prevailing consumer buying power.

Purchasing Power Parity of Northtvest

Fresh Deciduous Tree Fruits.

The parity price of an agricultural commodity

for any given period of time is sucJi a price as will

give that commodity the purchasing power it had

during the base period. The parity price of any

given tree fruit for any given season is obtained

by a purely mathematical computation, that is, by

multiplying the average farm price during the base

period, (August 1909-July 1914) b^; tne index of

prices paid by farmers for things they buy. The

index of articles purchased by farmers is 100 for

the base jjeriod, and for any other period of time it

is higher or lower than 100 by the percentage by

which the cost of articles purchased by farmers dur-

ing the given period is higher or lower than the

average cost of such articles during the base period.

1. Apples.

Season average prices received by producers of

apples in the Northwest states of Washington, Ore-

gon, Idaho, and Montana have been appreciably be-

low parity since 1930. In 1932-33 the parity price

was 95 cents per box, but the season average price

received by growers was only 52 cents, or 45 per

cent below the parity price. The 1933-34 average

price was materially improved over that of 1932-33,

rising from 52 cents to 67 cents per box to pro-
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ducers. This improvement, however, was partly off-

set by the rise in prices of things farmers buy, and

the season average price to growers was 62 per

cent of parity. The average price to growers during

the first six months of the present season was 74

cents per bushel which amounted to 64 per cent of

the parity price of $1.15. Data relating to the pur-

chasing power parity of Northwest apples since the

1929-30 season are shown in table II.

Table II.

PURCHASING POWER PARITY OF NORTHWEST APPLES
IN TERMS OF DOLLARS PER BUSHEL

Farm Index of Actual Actual
Price of Prices Price Price in

Northwest Paid by Parity Below percent of

Crop Yeari Apples- Farmers^ Price Parity Parity

1 2 3 4 5

dollars per cent dollars dollars per cent

Average, 1909-10 to
1913-144 92 100 .92 .... 100

1929-1930 1.31 151 1.39 .08 94
1930-1931 93 137 1.26 .33 74
1931-32 67 116 1.07 .40 63

1932-33 52 103 .95 .43 55
1933-34 67 117 1.08 .41 62

July-Dec. 1934 745 1258 1.15 ^41 64

1 July to June.

2 Weigihted average seasonal price per bushel received by farmers in

the four Northwest States: Washington, Oregon, Idaho and Mon-
tana.

3 Computed on a July-June year, to correspond with the marketing year.

•» Data are not available for the crop year 1909-1910. 1909-10 farm price

assumed to be equal to the average price received in the period
1910-11 to 1913-14.

5 Simple average of weighted monthly average farm prices for the
Northwest Region.

« July-December Average.

Source of Data: Column 1: U. S. Dept. Agr., Bur. Agr. Econ., Division
of Orop and Livestock Estimates.
Column 2: U. S. Dept. Agr., Bur. Agr. Econ., Mimeogr.
"Index Numbers of Prices Received by Farmers for

Farm Products, 1910-1934," Sept. 1934, pages 58-59,

Revised to Oct. 1934 by the Agricultural Situation,

U. S. Dept. Bur. Agr. Econ. 18:11:22.
Columns 3, 4, and 5: Computed.
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2. Pears.

Prices received by Northwest growers for pears

shipped fresh have fluctuated widely from year to

year, and have been below parity since 1929. With

the exception of the 1930-31 and 1933-34 seasons,

prices to growers have been less than 50 per cent

of parity during the past five crop years. Prices

reached their lowest level during the 1932-33 sea-

son; the estimated prices to growers averaging 19

cents a box, which was only 16 per cent of the par-

ity price. The average price received by growers in

the 1933-34 season improved materially over that

of the previous year, amounting to 55 cents a box,

or 41 per cent of the parity price. Prices throug^h

November of the 1934 season averaged 80 cents p^r

box to the growers. Although this price represent-

ed an increase of 25 cents per box over last year's

price, it was still 46 per cent below parity. Details

relating to the purchasing power parity of North-

west fresh pears are given in table III.



172 United States of America

Table III.

PURCHASING POWER PARITY FOR NORTHWEST FRESH
PEARSi IN TERMS OF DOLLARS PER BOX

Year
Farm
Priceii

Index
of Prices
Paid by
Farmers-'?

Parity
Price

Actual Price
Above (+ )

or Below (—

)

Parity

Actual
Price in

Per Cent
of Parity

1 2 3 4 5

Average
1909-10 to
1913-14

dollars

.... 1.174

per cent

100

152
139
118
104
115
1266

dollars

1.17

1.78

1.63

1.38

1.22

1.35

1.47

dollars

+ .01— .88— .22

—1.03
— .80— .67

per cent

100
June-May:
1929-30 .... 1.79 100
1930-31 . .75 46
1931-32 .... 1.16 84
1932-33 19 16
1933-34 55 41
1934-35 80-^ 54

1 Grown in Washington, Oregon, and Ida»lio.

2 Estimated unpacked price; obtained by subtracting $1,45, represent-
ing packing, loading, transportation, and icing; and selling charges
of 7 per cent, from the weighted average New York auction price
per box of Northwest pears.

3 Computed on a June-May year, to correspond with the marketing
season.

* Base period data for Northwest pears are not available. The level of
farm prices for fresh pears in the Northwest region is highly cor-

related with fche level of the United States farm prices of pears.

The price here given was calculated by linking the estimated un-
packed Northwest fresh pear prices for 1926-27 to 1932-33 to the
series of United States farm prices for pears as given in Farm
Prices of Crops, Livestock, and Livestock Products for 1933 and
Earlier Years (Reprinted from Crops and Markets) United States
Dept. Agr., Bur. Agr. Econ,

5 Estimated unpacked price in Northwest region, August to November,
1934.

6 Preliminary.

Source of Data: Col. 1: 1929-30 to 1934-35; calculated from weighted
average auction market prices for Oregon, Washing-
ton, and Idaho Pears, supplied by U. S. Dept. Agr.,

Bur. Agr. Econ., Division of Statistical and Historical
Research.
Col. 2: "Index Numbers of Prices Received by Farm-
ers for Farm Products, 1910 to 1934," U. S. Dept. Agr.,

Bur. Agr. Econ., Mimeogr. Sept. 1934, page 59.
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3. Plums.

Prices received by growers of fresh plums in the

Northwest States have been below parity for the

past several seasons. From 1929 to 1931, farm

prices were over $20.00 a ton, and above 80 per cent

of parity. In 1932, prices received by growers suf-

fered a severe drop to $6.75 a ton, or 65 per cent

below parity. Prices received by growers rose to

$17.08 a ton during the 1933 season, which, com-

pared with the base period price of $18.04 per ton,

amounted to 87 per cent of parity. During the

1934 season, although the weighted average farm

price was a few cents higher than in 1933, the in-

crease in prices paid by farmers lowered the pur-

chasing power of fresh Northwest plums to 7i8 per

cent of parity. Data relating to the purchasing

power parity of fresh plums grown in the North-

west region since the 1929 season are shown in

table IV.
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Index Actual Price Actual
of Prices Above (+) Price in

Farm Paid by Parity or Below (—

)

Per Cent
Year Price Farmers2 Price Parity of Parity

Table IV.
PURCHASING POWER PARITY FOR NORTHWEST FRESH

PLUMSi IN TERMS OF DOLLARS PER TON

id(

'ri

id

mi

1 2 3 4 5

dollars per cent dollars dollars per cent

1910-14 18.043 100 18.04 .... 100
1929 23.07 152 27.42 — 4.35 84
1930 21.57 144 25.98 — 4.41 83
1931 20.39 124 22.37 — 1.98 91
1932 6.75 107 19.30 —12.55 35
1933 17.08 109 19.66 — 2.58 87
1934 17.15 1224 22.01 — 4.86 78

' Grown in Washington, Oregon, and Idaho.

2 Calendar year.

•i Base period data for Northwest fresh plums are not available. The
level of farm prices for fresh plums in the Northwest region is

highly correlated with the level of United States farm prices of
fruits. The price here given was calculated by linking the farm
prices of fresh Northwest plums for 1924 to 1933 with the yearly
index numbers of fruit prices in the United States, given in "In-

dex Numbers of Prices Received by Farmers for Farm Products,
1910 to 1934," U. S. Dept. Agr., Bur. Agr. Econ., Mimeogr., Sept.

1934, page 42.

4 Preliminary.

Source of Data : Column 1: U. S. Dept. Agr., Bur. Agr. Econ., Division
of Crop and Livestock Estimates.
Column 2: "Index Numbers of Prices Received by
Farmers for Farm Products, 1910-1934," U. S. Dept.
Agr., Bur. Agr. Econ., Mimeogr. Sept. 1934, p. 64,

Revised to date.
Columns 3, 4, and 5: Computed.

4. Cherries.

Prices received by growers of cherries shipped

fresh from the Pacific Northwest States of Oregon,

Washington, Idaho, and Montana have been below

parity for the past several seasons, and under 50

per cent of parity during the past three seasons.

Prices steadily declined from the estimated un-

picked price of $1.92 per 15-pound lug received by

growers in 1929 to $0.58 per lug in 1933, which
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amounted to 31 per cent of the parity price. The

average price to growers rose to $0.99 per lug in

the 1934 season, which was 47 per cent of the parity

price of $2.09. Farm prices, parity prices, and

farm price in per cent of parity for Northwest fresh

cherries since the 1929 season are shown in table V.

Table V.
PURCHASING POWER PARITY FOR NORTHWEST FRESH
CHERRIES,' IN TERMS OF DOLLARS PER 15 POUND LUG

Index Actual Price Actual
of Prices Above (+) Price in

Farm Paid by Parity or Below (

—

) Per Cent
Year Price- Farmers^ Price Parity of Parity12 3 4 5

dollars per cent dollars dollars per cent
Average
1910-1914 1.713 100 1.71 .... 100
1929 1.92 152 2.60 — .68 74
1930 1.52 144 2.46 — .94 62
1931 1.42 124 2.12 — .70 67
1932 75 107 1.83 —1.08 41
1933 58 109 1.86 —1.28 31
1934 99 1225 2^09 —1.10 47

1 Grown In Oregon, Washington, and Idaho.

2 Estimated unpicked price; obtained by subtracting 7 per cent for sell-

ing charges plus $.77 in 1934, $.76 in 1933, $.78 in 1932 and $.80 for
previous years, representing picking, hauling, packing, loading,
freight, and refrigeration charges, from the weighted average Nevr
York auction price per 15 pound lug of Northwest cherries.

3 Base period data for Northwest cherries are not available. The level

of farm prices for fresh cherries in the Northwest region is highly
correlated with the level of United States farm price of fruits. The
price here given was calculated by linking the farm prices of
fresh Northwest cherries for 1924 to 1933 with the yearly index
numbers of farm prices given in "Index Numbers of Prices re-

ceived by Farmers for Farm Products, 1910' to 1934," U. S. Dept.
of Ag., Bur. of Agr. Econ., Mimeogr., Sept. 1934, page 42.

4 Calendar year.

5 Preliminary.

Source of Data: Column 1: Auction market prices (see '^) consist of
daily prices of Northwest Bings, Lamberts, and Repub-
licans, weighted by sales. Taken from the daily issues
of the New York Fruit Reporter.
Column 2: "Index Numbers of Prices Received by
Farmers for Farm Products, 1910-1934," U. S. Dept.
of Agr., Bur. of Agr. Econ., Mimeogr., Sept. 1934, page
64, Revised to date.
Columns 3, 4, and 5: Computed.
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Trends in Deciduous Tree Fruit Plantings

in the Northwest Region and United States.

1. Apples.

There has been a steady decrease in the number

of ajDple trees in the United States since 1910. This

trend is true not only for the United States as a

whole, but for both the boxed apple area, consist-

ing of the eleven Western states, and the barreled

area, which includes the rest of the United States.

The number of bearing trees in the boxed apple

states increased from 1910 to 1'920, although the to-

tal number of trees in that area decreased some-

what during that period; but since that time both

the total niunber of trees and the number of bear-

ing trees in the western states have decreased at a

more rapid rate than in the rest of the United

States. Approximately 15 per cent of the bearing-

trees in 1930 were in the boxed apple states, and

the proportion of total United States bearing trees

in the boxed apple states has been declining. Indi-

cations are that this will continue, because in 1930

the ratio of non-bearing to total number of trees in

the boxed apple regions was smaller than in the

barreled region. Approximately two-thirds of the

apple trees in the western region are found in the

Northwest states which is approximately the same

proportion that existed in 1920 and 1925. The nmn-

ber of bearing and non-bearing apple trees in the

Northwest region, boxed apple, and barreled apple
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areas in 1910, 1920, 1925 and 1930 are shown in

Table VI.

Table VI.

NUMBER OF BEARING AND NON-BEARING APPLE TREES IN
SELECTED STATES AND TOTAL UNITED STATES,

1910, 1920, 1925 AND 1930

State

1910

Non-
Bearing Bearing Total

-1920-

Non-
Bearing Bearing Total

Washington 3,009

Oregon 2,030

Idaho 1,006

Montana 697
N. W. States 6,742

Box Statesi 12,137
Barrel States .... 139,186
United States .... 151,323

Thousand Trees

4,862 7,871 7,964 756 8,720
2,241 4,271 3,315 500 3,815
1,540 2,546 2,381 144 2,525
1,308 2,005 1,059 69 1,128
9,951 16,693 14,719 1,469 16,188

14,837 26,974 21,202 3,124 24,326
50,955 190,141 94,107 33,071 127,178
65,792 217,115 115,309 36,195 151,504

1925 1930

Non- Non-
State Bearing Bearing Total Bearing Bearing Total

_1 2 3 4 5 6

Thousand Trees

Washington 6,782 1,050 7,832 5,194 948 6,142
Oregon 2,773 258 3.031 1,641 219 1,860
Idaho 1,761 128 1,889 1,250 110 1,360
Montana 711 32 743 385 29 414
N. W. States 12,027 1,468 13,495 8,470 1,306 9,776
Box States 18,272 2,674 20,946 13,367 2,076 15,443
Barrel States .... 85,425 31,625 117,050 75,482 25,379 100,861
United States .... 103,697 34,299 137,996 88,849 27,455 116,304

1 Includes Monntana, Idaho, Wyoming, Colorado, New Mexico, Arizona,
Utah, Nevada, Washington, Oregon, and California.

Source of Data: U. S. Dept. Agr., Bur. Agr. Econ., Statistics Relating
to the Apple Industry—1933. Mimeogr., October, 1933.

2. Pears.

The growth of the pear industry is best indicated

by the growth in the number of bearing trees re-

ported by the Federal Census. Shear' points out

1 Shear, S. W., "Economic Aspects of the Pear Industry," Univ. of
Calif. Agr. Exp. Sta. Bui. 452. April, 1928, pages 20-21.
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that the industry has been characterized by a growth

of commercial acreage. Bearing and non-bearing

pear trees by selected states for 1910, 1920, 1925 and

1930 are given in Table VII. The number of pear

trees in California and the Northwest region with

the exception of Idaho has been steadily increasing

since 1909; and in all states outside of the Pacific

Coast except Colorado, Utah, Florida, Alabama,

Mississippi, and Louisiana, the number of trees has

been declining. In 1930 the number of bearing pear

trees on the Pacific Coast was almost three times

that of 1910. Acreage estimates indicate that in

1933 there were 61,000 bearing acres and 8,000 non-

bearing acres of pears in the three Pacific Coast

states^. Considerable acreage in California has been

abandoned or pulled out, principally because of

blight, and further reduction is expected to take

place in inferior producing regions on the Pacific

Coast during the next few years.

The 1935 Agricultural Outlook for California'

states that *'the bearing acreage of pears on the

Pacific 'Coast is still increasing so that further ex-

pansion of production and a continuation of bur-

densome surpluses may normally be expected dur-

ing the next few years unless blight, blackend, eco-

nomic difficulties, or some unexpected factor takes

unusually heavy toll from the industry."

2 Shear, S. W. Unpublished manuscript on Bartlett pears. Univ. of

fCalif. Agr. Exp. Sta. 1934. Table 4.

3 Univ. of Calif. Agr. Ext. Service. Circ. 90. Dec. 1934, page 25.
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3. Plums.

As Rauchenstein' points out, the trend in distribu-

tion of plum trees in the United States is similar

to that in the case of apple trees. "In those states

where plums are produced in small farm orchards

as a sideline to a general farming business, the

nmnber of trees has decreased 50 per cent, in many
cases, from 1910 to 1920." That this trend has

continued is indicated by the fact that the total

nmnber of plum and prune trees in the United

States outside of the Northwest States and Califor-

nia has declined both actually and relatively. The

United States Census combines plums and prunes

regardless of whether the fruit is utilized dried or

fresh. In California practically all of the prunes

are dried, and the plums shipped fresh; while in

the Northwest states both fresh and dried utiliza-

tion of prunes are important, the growers in some

regions having the alternative of either drying the

prunes or shipping them fresh. With the exception

of New York and Michigan, whose commercial im-

portance has been declining for some time and is

now practically negligible, the commercial plum and

prune areas in the United States are located in the

Western states.

1 Rauohenstein, Emil. Economic Aspects of the Fresh Plum Industry.

Univ. of Calif. Agr. Exp. Sta. Bui. 459. 1928, page 8.
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Table VIII.

TOTAL NUMBER OF PLUM AND PRUNE TREES IN THE NORTH-
WEST STATES2, CALIFORNIA, AND UNITED STATES,

1910, 1920, 1925 AND 1930

Northwest Other Total
Year States California States U. S.

1 2 3 4_
Thousands of Trees

1909 3,539 8,769 18,061 30,369
1919 6,149 13,006 9,673 29,828
1924 7,888 20,316 9,427 37,631
1929 7,629 18,924 7,361 33,914

- Oregon, Washington, and Idaho.

Source of Data: 1930 Census of Agriculture. Vol. II, Part 3.

4. Cherries.

The United States production of sour cherries,

with the exception of a small quantity grown in

the Pacific Northwest, is grown east of the Rocky

Mountains. With the exception of small quanti-

ties grown in New York and Michigan, and two

or three other states producing negligible amounts,

the sweet cherry industry is located in the Western

states of Oregon, Washington, and California, and

to a lesser extent in Idaho and Utah. S. W. Shear

of the Giannini Foundation, University of Cali-

fornia, in an unpublished article on Sour Cherries

in 1929, states :

'

' Probably only about 10 per cent of

the present cherry production of the Pacific North-

west consists of sours. Probably less than 10 per

cent of the crops in the rest of the United States

is made up of sweets^" The number of bearing

1 Quoted from Nelson, M. N., and Sulerud, G. L., an Economic Study
of tihe Cherry Industry with Special Reference to Oregon. Oregon
State College Agr. Exp. Sta. Bui. 310. 1933, page 8.



182 United States of America

and non-bearing trees in 1910, 1920, and 1930 in

the Northwest and other Western states are shown

in Table IX. In the decade 1920 to 1930, the sweet

cherry industry in the Western United States ex-

perienced tremendous growth. The total number of

trees in the Northwestern states increased 77 per

cent from 1910 to 1920; and the increase in the six

Western states including California and Utah

amounted to 60 per cent above the 1910 figure. It

is very significant that non-bearing trees in the

Northwest constituted 42 per cent of the total num-

ber of trees and for the Western states as a whole

38 per cent, thus indicating large quantities of

cherries to be available for the market in the fu-

ture. It is indicated, however, that little or no

plantings of sweet cherries have occurred in recent

years, due mainly to the low prices accompanying

the business depression. The number of trees for

*^ other states'^ in Table IX, although it obscures

increases in commercial states, indicates the down-

ward trend for the United States as a whole, and

the "commercializing" of the industry.
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Production, Utilization, and Exports of

Northwest Fresh Deciduous Tree Fruits.

1. Apples.

Apple production is subject to wide fluctuations

from year to year, caused chiefly by variations in

yield. There has been a distinct upward trend in

the total U. S. production of apples from 1900 un-

til around 1915, and a downward trend since that

time. Total U. S. apple production during the

past five years averaged 152 million bushels as com-

pared with nearly 200 million bushels in the period

1910-14. Total apple production in the barreled

apple states has shown trends in the same direc-

tion as the total U. S. production, excej^t that the

downward trend since 1915 has been more rapid in

the case of the barreled apple production. Total

apple production in the box states increased stead-

ily from 1900 to around 1920, especially in the

period 1910 to 1920, and has continued along vir-

tually the same level since that date. Production

in the Northwest region increased at a more rapid

rate than in the whole boxed apple area, averaging

77 per cent of the boxed production during the past

five years, as compared with 74 per cent in the

period 1920-1924, and 56 per cent from 1910 to

1914. Average production in the period 1930-1934

for the box states was 54 million bushels, as com-

pared with 97 million bushels in the barrel states.

The Northwest production was 42 million bushels
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during that period. Total apple production in the

Northwest states, box states, and barrel states since

1910 is shown in Table X.

The term "commercial production" is applied to

that portion of the apple crop that is sold for con-

sumption as fresh fruit. The trend of commercial

production in the United States was upward until

around 1926, and has been downward since that

time. The trend of commercial production in the

boxed apple states reached its peak in the period

1928^1930, and has been downward, at a lesser rate

than in the barrel states, since that period. During

the past five years half of the total production in the

barrel states has been commercial, whereas 73 per

cent of the total production in the boxed apple

states has been sold for consumption as fresh fruit.

During this period 77 per cent of the total North-

western production was classed as commercial pro-

duction. The Northwest commercial production

amounted to 37 per cent of the U. S. total, and 82

per cent of the total commercial boxed production

during the past five years. Boxed apple produc-

tion supplied about 45 per cent of the total commer-

cial production, and in 1934 it surpassed the com-

mercial barrel production for the first time. These

data indicate the large amount of commercialization

in the apple industry of the far west, and the tend-

ency of the Pacific states to supply a larger pro-

portion of the apple crop. Commercial apple pro-
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duction in the boxed area, barreled area, and total

United States since 1919 is shown in Table XI.

Foreign markets provide a very important outlet

for apples from the Northwest states, particularly

Oregon and Washington. The greatest period of

expansion in apple exports occurred during the

decade 1920 to 1930, largely as a result of increas-

ing production in the Pacific Northwest, and in the

period 1929-30 to 1933-34 over 22 per cent of the

commercial boxed apple production was exported.

A very substantial proportion of these exports came

from the Northwest states. The boxed and barreled

apple exports from the United States since the 1922

season are shown in Table XII. Approximately 60

per cent of the U. S. exports during the past five

years have been boxed apples.
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Table X.

TOTAL APPLE PRODUCTION, BOXED AREA, BARRELED AREA,
AND UNITED STATES, 1910-1934

Year

Four

-Boxed Area-
Other Total

Northwest Box Boxed
Statesi States- Area

Barreled
States^

Total
United
States

1,000 bu. 1,000 bu. 1,000 bu. 1,000 bu. 1,000 bu.

1910 11,270
1911 7,100
1912 14,350
1913 12,640
1914 14,500
1915 13,188

1916 23,019
1917 29,052
1918 21,867
1919 36,693
1920 26,793
1921 42,811
1922 38,655
1923 46,324
1924 30,259
1925 39,594
1926 47,432
1927 35,788
1928 50,519
1929 39,205
1930 49,511
1931 40,970
1932 40,672
1933 38,509
1934-t 40,908

1910-14 11,972
1920-24 36,968
1930-34 42,114

7,120

8,770

10,650
7,840

12,500

8,257

10,167
10,908
10,463

13,521
10,263
11,761
14,072
15,798
12,825
11,587
15,828
11,365

17,731
12,059

14,459

12,749
13,013

11,525

9,775

18,390
15,870
25,000

20,480
27,000

21,445
33,186
39,960

32,330
50.214

37,056

54,572
52,727
62,122
43,084
51.181
63,260

47,153

68,250
51,264
63,970

53,719
53,685
50',034

50,683

123,250
198,150
210,220
124,930
226,200
208,566
160,719
126,789
137,295
90,572

170,257
40,906

137,049
118,846
116,965
100,571
163,783
68,472

108,471
82,054
89,402

148,758
87,090

92,947
69.172

141,640
214,020
235,220
145,410
253,200
230,011
193,905
166,749
169,625
140',786

207,313
95,478

189,776
180,968
160,049
151,752
227.043
115,625
176,721
133,318
153,372
202,477
140.775
142,981
119,855

Averages

9,376 21,348 176,550 197,898
12,944 49,912 116,805 166,717
12,304 54,418 97.474 151.892

1 Washington, Oregon, Idaho, and Montana.
2 California, Colorado, Utah, New Mexico, Arizona, Nevada, and Wy-

oming.

3 All other states.

4 Preliminary

Source of Data: 1910-1918: U. S. Dept. Agr., Bur. Agr. Econ. Statistica
and Charts of the Apple Industry. Mimeogr. March,
1930.

1919-1932: U. S. Dept. Agr., Bur. Agr. Econ. Crop Re-
porting Board. Revised Apple Production—Mimeogr.
June 20, 1934.
1933-1934: U. S. Dept. Agr., Bur. Agr. Econ. Gen. Crop
Report as of Dec. 18, 1934. Mimeogr., Page 47.
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Table XI.

COMMERCIAL APPLE PRODUCTION, BOXED AREA, BARRELED
AREA, AND UNITED STATES, 1919 TO 1934

Year

Four
Northwest
Statesi

-Boxed Area-

Other
Box

States2

Total
Box
Area

Barreled
States^

Total
United
States

1,000 bu. 1,000 bu. 1,000 bu. 1,000 bu. 1,000 bu.

1919 29,175
1920 22,598
1921 34,503

1922 29,553
1923 38,944
1924 25,698

1925 34,867
1926 33,963

1927 30,534

1928 40,737
1929 32,055

1930 43,050

1931 32,107

1932 30,306
1933 25,564
19344 31,788

1920-24 30,259
1925-29 34,431
1930-34 32,563

7,390 36,565 44,956 81,521

6,857 29,455 73,652 103,107
8,008 42,511 23,763 66,274

8,472 38,025 63,257 101,282

10,396 49,340 60,577 109,917

7,825 33,523 54,158 87,681

7,707 42,574 57,549 100,123

10,314 44,277 77,204 121,481

7,789 38,323 4'0,004 78,327

10,585 51,322 56,538 107,860

7,965 40,020 47,935 87,955

8,717 51,767 50,291 102,058

7,307 39,414 66,611 106,025

8,334 38,640 46,935 85,575
5,725 31,289 43,673 74,962

5,879 37,667 37,493 75,160

Averages

8,312 38,571 55,081 93,652

8,872 43,305 55,846 99,149

7,192 39,755 49,001 88,756

1 Washington, Oregon, Idaho, and Montana.

^ California, Colorado, Utaih, New Mexico, Arizona, Nevada, and Wy-
oming.

i All other states.

4 Preliminary

Source of Data: 1919-1932: Compiled from "Revised Apple Production,
1919-1929 with Farm Prices and Value," (mimeograph),
June 20, 1934, U. S. Dept. Agr., Bur. Agr. Econ., Crop
Reporting Board. 1933-34 U. S. Dept. Agr., Bur, Agr.
Econ. General Crop Report, December 18, 1934. Mimeo-
graph, page 48.

I
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2. Pears.

The total United States production of pears shows

quite a rajjid upward trend from 1920 to 1926, and

no perceptible upward or downward trend since

1926. The live year average pear production from

1930 to 1934 was 541,000 tons, as compared to 411,-

000 tons in the period 1920-1924. Pacific Coast

pear production has shown an upward trend from

1920 to 1930, with a tendency to level off since that

date. The average 1930-1934 Pacific Coast pear

production amounted to 385,000 tons, or 71 per cent

of the United States total; and was approximately

twice as great as in the period 1920-1924, when it

averaged 193,000 tons, or 41 per cent of the 5 year

average United States production. The ^jroduction

data for states other than the four Pacific Coast

states indicate an upward trend less rapid than

that of the total United States production until

1926, and a downward trend since that date. Aver-

age production in the past five years in these states

was 156,000 tons, as compared to 218,000 tons in

the 1920-1925 period. Data regarding production

in the Pacific Coast and other states and total Uni-

ted States fresh pear exports are shown in Table

XIII.

United States fresh pear exports, most of which

come from the Pacific Coast, have shown a very

rapid upward trend. The average exports during

the period 1930-1933 amounted to 57,000 tons, which
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was three times greater than the average during

the period 1920-192-1. The 1930-1933 exports aver-

aged 10.6 of the total United States Production.

The largest exports were in 1930-31, when 67,335

tons were exported. At least 90 per cent or more

of all pears exported are grown in the Pacific Coast

states and Oregon is the most important of the

fresh pear exjDorting states.

Pears harvested on the Pacific Coast are utilized

fresh, or are canned or dried. The relative amount

of the Northwest production utilized by canneries

has increased; ajjproximately 33 per cent being

canned during the period 1930-1934, as compared

with 23 per cent from 1921 to 1925. Pacific Coast

harvested pear production and utilization from 1921

to 1934 is shown in detail in Table XIV.
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Table XIII.

TOTAL PRODUCTION OF PEARS IN PACIFIC COAST STATES^,
OTHER STATES, AND UNITED STATES FRESH

PEAR EXPORTS, 1920-1934 SEASONS

Total Production-
Other

U.S.
Fresh PearCrop Pacific U.S.

Year Coast States Total Exports

1 2 3 4

1,000 tons 1,000 tons 1,000 tons tons

1920 145 258 403 17,900

1921 148 123 271 11,650

1922 227 270 497 16,393

1923 237 191 428 25,119

1924 206 247 453 20,726

1925 273 224 497 35,603

1926 336 270 606 36,939

1927 268 173 441 25,528

1928 380 201 581 41,424

1929 337 171 508 31,012

1930 458 155 613 67,335

1931 355 204 559 45,351

1932 332 133 465 59,993

1933 390 119 509 55,504

1934 392 171 563 *

1 Washington, Oregon, Idaho and 'California.

* Not available.

Source of Data: Columns 1-3: 1920-1933; Shear, S.W., and Wellman,H.R.
Pears. California Outlook Charts and Table, University

of California, Agr. Ext. Service, Mimeogr. 1934; U. S.

Dept. Agr., Bur. Agr. Econ., Div. Crop and Livestock

Estimates. Converted from bushels on the basis of 41.67

bushels per ton.

Column 4: 1920-1933; Same as columns 1-3. 1934; U. S.

Dept. Agr., Bur. Agr. Econ., Foreign Agr. Service.

1
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3. Plums.

The total United States production of fresh

plums, as reported by the Bureau of Agricultural

Economics, has shown an upward trend from 1924

to 1932, averaging 95,000 tons in the period 1924-26,

and 146,000 tons during 1930-1932. In 1933 pro-

duction fell from 159,000 tons to 111,000 tons, and

rose again to 134,000 tons in 1934. Fresh plums

have been characterized by rather violent year to

year fluctuations in production. Data regarding

production of fresh plums in the Northwest States

and United States are shown in Table XV. It must

be borne in mind that the United States produc-

tion estimates include only the important commer-

cial regions of California, Michigan, and the North-

west.

During the past five years the Northwest produc-

tion has averaged 46 per cent of the total United

States commercial fresh plum production; and has

grown approximately as rapidly as the total United

States commercial production, showing no appre-

ciable increase in importance since 1927. Oregon

is the most important producing state within the

region, averaging 47 per cent of the Northwest pro-

duction during the past five years. Washington and

Idaho are of approximately the same importance,

contributing 27 and 26 per cent of the total respec-

tively during the same period, although Washing-

ton has been the more important during the past
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two seasons. Oregon production has shown the most

consistent growth during the past decade of any of

the Northwest states.

Northwest plums are utilized in dried, canned, or

fresh form. Since 1931 all of the prunes in Idaho

have been utilized fresh, and the canning and dry-

ing outlets never have been important in Idaho.

Oregon is the most important state with respect to

both dried and canned output, supplying most of

the northwest canned and dried prunes. With re-

spect to the average utilization of the Northwest

plimi crop during the period 1929-1933, 62 per cent

was dried, 31 per cent utilized fresh, and 7 per cent

utilized by canners. Utilization of the Northwest

crop since 1924 is shown in Table XVI. The

amounts dried have shown exceptionally violent fluc-

tuations from year to year, and all three forms of

utilization indicate upward trends since 1924, al-

though the dried form at a lesser rate than the

others
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Table XV.

PRODUCTION OF FRESH PLUMS IN WASHINGTON, OREGON,
IDAHO, THE NORTHWEST REGION, AND

UNITED STATES, 1924-1934

Total Northwest
Year The Northwest Region United in % of

Wash. Oregon Idaho Total States i Total U.S.

1 2 3 4 5 6

tons tons tons tons tons per cent

1924 8,100 9,800 8,500 26,400 71,200 37.1

1925 9,700 10,800 12,600 32,100 86,800 37.0

1926 11,300 17,500 19,600 48,400 127,600 37.9

1927 9,300 18,100 21,600 49,000 109,800 44.6

1928 19,500 25,300 21,700 66,500 139,200 47.8

1929 23,750 28,500 25,000 77,250 121,650 63.5

1930 ........ 18,875 25,000 22,000 65,875 155,575 42.3

1931 10,850 21,500 19,500 51,850 124,380-t 41.7

1932 21,500 36,000 26,000 83,500 158,6404 52.6

1933 15,795 28,000 5,000 48,795 111,1155 43.9

19342 17,900 38,000 10,100 66,000 133,830 49.3

1 Includes the Northwest Region, California, and Michigan.

^ Preliminary.

3 Includes 7,000 tons not harvested in California on account of market
conditions.

•* Includes 10,000 tons not harvested in California on account of market
conditions.

5 Includes 7,000 tons not harvested in California on account of market
conditions.

Source of Data: U. S, Dept. Agr., Bur. Agr. Econ., Division of Crop and
Livestock Estimates.
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Table XVI.

PRODUCTION AND UTILIZATION OF NORTHWESTi PLUMS,
1924-1934

Utilization

Year Production Dried Canned FresSh

1 2 3 4

fresh tons fresh tons fresh tons fresh tons

1924 115,000 88,600' 1,900 24,500

1925 73,800 41,700 4,600 27,500

1926 189,300 140,900 8,500 39,900

1927 117,300 68,300 7,700 41,300

1928 87,400 20,900 11,100 55,400

1929 281,550 204,300 15,600 61,650
1930 168,975 103,100 11,100 54,775

1931 159,550 107,700 12,700 39,150

1932 164,000 80,500 8,900 74,600

1933 113.740 58,600 14,100 41,040

1934 146,500 80,500

1 Grown in Oregon, Washington, and Idaho.

Source of Data: Columns 1 and 2; U. S. Dept. Agr., Bur. Agr. Econ., Div.
Crop and Livestock Estimates. Column 2 converted
from dried tonnage on the basis of 3.5 tons fresh equals
one ton dried.

Column 3: Converted from Northwest pack on basis
of one ton fresh equals 60 cases.
'Column 4: Column 1 minus columns 2 and 3.
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4. Cherries.

The total United States production of cherries,

as reported by the Bureau of Agricultural Econom-

ics, indicates a downward trend, averaging approxi-

mately 117,000 tons during the past five years as

compared with 136,000 tons in the period 1920-24.

The Eastern commercial states of Wisconsin, Mich-

igan, and New York, the Northwest region, and

California have all shown upward trends of i)ro-

duction, both in actual amount, and in per cent of

the total United States production. Production in

the Northwest region has grown at a more rapid

rate than in any other state or region ; and Washing-

ton has exhibited the most rapid increase within

the Northwest region. Average production during

the past five years in the Northwest states of Wash-

ington, Oregon, and Idaho was 29,000 tons, or 25

per cent of the total United States production, as

compared with 16,000 tons in the period 1920-24,

which amounted to 12 per cent of the United States

total. Production data on cherries by states since

1919 are shown in Table XVII.

Almost half of the sweet cherries produced in the

Northwest are Royal Ann cherries, which consti-

tute practically all of the white sweet varieties.

Royal Anns are chiefly used in canning, although a

considerable portion of them are sulphured and

brined and a very few are shipped fresh. Virtually

all of the black sweet cherries are shipped fresh.
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Bings, Lamberts, and Black Republicans are the

most important black varieties, and sales of these

three varieties at the New York auction indicate

that during the past 5 years Bings accounted for 01

per cent of the total, Lamberts 34 per cent, and

Black Republicans 5 per cent. Adequate data re-

garding utilization of Northwest cherries in recent

years are not available at the present time. Nelson

and Sulerud^ estimate average utilization of North-

west cherries for the period 1926-31 to be as shown

in Table XVIIL Regarding utilization, they say,

*'For sours and Royal Anns, canning has consti-

tuted the most important form of utilization * *.

Of the blacks * *, in the Pacific Northwest more

than 88 per cent have been shipped fresh, virtually

all of the remainder going into the can."

I Nelson, M. N., and Sulerud, G. Im, Op. cit pagre 90.
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SJiort-time Curtailment of Production.

Data given in the above surveys indicate the trend

of commercialization that has taken place in the

l)roduction of tree fruits and the increasing im-

portance of the Northwest region as a source of

supply for the United States as a whole. The tree

fruit industry is of such a nature that production

cannot be readily curtailed. The preparation of

land for the planting of deciduous trees and the ac-

tual expense of planting and caring for these trees

until they reach a stage of commercial production

involves a large investment per acre. It takes about

8 to 10 years before a newly planted tree yields on

a commercial basis, and once the trees get into com-

mercial production their yielding capacity increases

for many years.

Neglect in the culture of deciduous trees eventual-

ly means the loss of the trees. From a cultural

standpoint, therefore, there is little that producers

can do to adjust production to declining consimier

demand without heavy capacity loss. Short-time

adjustment, if it is to be economically accomi^lished,

must be applied to market supplies rather than to

production. Control of market supplies rather than

production will not only avoid excessive supplies

resulting in depressing prices to growers in years

of heavy production, but in addition tends to avoid

an unduly small supply of tree fruits during years

of unfavorable growing conditions. In order to pro-
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(luce a supply sufficient for normal consumptive re-

quirements during years of poor growing conditions,

it is necessary to have an acreage capable of yield-

ing an adequate supply in face of not too unusually

poor growing conditions. With an acreage capable

of producing adequate supplies under less than

average growing conditions, it follows that with

above average conditions production may greatly

exceed the supply which could be moved into regu-

lar market channels at remunerative prices to grow-

ers. It is characteristic to have large crops in cer-

tain seasons and short crops in other seasons as is

shown in the above surveys. Large and small crops

are a result of climatic factors and are therefore

beyond the control of growers.

If, due to extremely low returns, drastic cul-

tural economies are practiced by growers which ma-

terially reduce the bearing capacity of growers'

orchards, the supplies available for consumption

during subsequent periods would be curtailed. Thus

control of market supplies in order to avoid de-

pressing prices to growers in j^ears of heavy pro-

duction or depressed consumer purchasing power

has the added advantage of preserving the produc-

tive capacity of growers' orchards for that period

in which consumer buying power will enable grow-

ers to market all of their fruit at more favorable

prices.

Growers have been confronted with the fact that
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a reduction in supplies by any individual would have

no effect on the per unit price received by that

grower for his fruit as no one grower produces

large enough supplies to have any appreciable effect

on price. With the recent decrease in purchasing

power of consumers, and, as indicated above, the

obstacles preventing any individual grower from de-

creasing his volume of i^roduction, prices to grow-

ers have been low without any material downward

adjustment in supplies.

The Marketing Agreement and License for

Handlers of Northwest Deciduous Tree Fruit.

The iDrevailing economic depression has greatly

reduced the purchasing power of consiuners of de-

ciduous tree fruits. The drastic decline in the

prices received by growers of these fruits has al-

ready been discussed. Because marketing charges

did not decline with declining prices but remained

relatively fixed, the producer bore the brunt of the

drastic decline in prices.

As a solution for the difficult economic position

in which the growers found themselves, the Mar-

keting Agreement and License for Handlers of

Northwest Deciduous Tree Fruit was proposed.

It covered shipments of fresh deciduous fruit from

the States of Washington, Oregon, Montana, and

Idaho and became effective in October, 1933. The

provisions designed to carry out the declared pol-

icy of the Agricultural Adjustment Act include
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regulation of variety, grade, and size of fruit to

be shipped, establishment of minimum prices, f.o.b.

shipping point, for the different varieties, grades,

and sizes of fruits and limitation in the quantities

of fruit to be sold at the auction centers.

Proration of Shipments.

The purpose of controlling shipments, that is,

regulation of the volume of fruit moving to market

during a specific period, is so to adjust market

supply to market demand as to increase both the

per unit price and the gross returns received by

growers. When unusually large supplies are offered

for sale in a relatively short period, the one method

of clearing the market is to reduce the price. Over-

crowding or glutting of markets puts growers, and

handlers acting as agents for growers, at a disad-

vantage, since they are forced to compete among

themselves for the prospective buyers. Moreover,

buyers of perishable and semi-perishable commodi-

ties are not willing to purchase a greater volume

than they can move into consumption within a short

period of time, owing to the possible losses from

spoilage and the uncertainty of consmner response

to price changes. Since harvesting and marketing

costs are relatively fixed and do not depend upon

fluctuations in the fruit prices, the returns to grow-

ers are especially decreased in this ''buyers' mar-

ket" and the incidence of market price declines rests

almost entirely on growers. During recent years
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of reduced consumer purchasing power, relatively

small decreases in market price have meant the dif-

ference between some return or losses for the North-

west growers.

A method of control which prevents markets from

becoming overcrowded with supplies will increase

the per unit returns for shipments, and where the

price is very sensitive to changes in supply, a de-

crease in shipments will actually result in greater

total returns to growers than if a larger volmne had

been marketed. How^ever, the mechanism of volume

regulation, in order to be successful in increasing

returns to growers, requires cooperative control for

the whole industry. Without the support of all

members in the industry, the effectiveness of such

control is considerably lessened and may be entirely

jeopardized. An individual who does not cooperate

obtains the benefits of the program without contrib-

uting in any way to make improvement possible,

and by his action threatens to undermine the basis

for price increases.

The Marketing Agreement and License for North-

west Deciduous Tree Fruit provides a mechanism

for regulation of shipments and for permitting only

those shipments which are deemed advisable to be

sent to the market. This regulation, under the

agreement and license, may be done in a number

of ways. Provision is made for limitation of va-

riety, size or grade of fruit shipped, for the estab-



210 United States of America

lishment of minimum f.o.b. prices, and for control

of shipments to auction markets.

Variety, Size and Grade Proration'.

The experience of growers in the past has amply

demonstrated the necessity of regulating, at times,

the size or grade of the varieties of fruit shipped.

This may be illustrated by reference to prices re-

ceived for Northwest apples. Examination of daily

auction prices of apples reveals an extremely wide

range between the high and low prices paid on a

given day. These are largely the result of differ-

ences in size and quality of the fruit. In most cases

the spread in price for any one size group is greater

than the spread between size groups. For example,

in 1934 the smallest average spread between the

highs and lows of any one size group was 40 cents

per box for Jonathans, 70 cents for Delicious and

25 cents for Rome Beauties, while the greatest

spread between the average prices for individual

size groups was 47 cents, 49 cents and 28 cents re-

spectively for the same varieties.

The significance of these spreads is further em-

phasized when a comparison is made between aver-

age prices by sizes and harvesting and marketing

costs. Where no regulation is placed upon the size

and grade of shipments, growers very frequently

receive less than their cash outlays for harvesting,

hauling, packing, transportation and selling charges

for the poor quality fruits that are marketed. The
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provision for regulation, therefore, makes possible

the elimination of fruits which do not return to

growers even the direct costs of marketing.

In tables XIX, XX, XXI, and XXII, a compari-

son is made between the New York auction prices

of selected size groups of Washington Delicious,

and Jonathan apples for a number of days in cer-

tain months during the 1933 and 1934 seasons. These

show the high, low and average quotations for each

size and the estimated direct marketing costs. It

will be noted that the estimated direct marketing

costs are frequently considerably greater than the

daily price received for poor quality fruits. The

elimination of the poor quality fruits will there-

fore considerably raise the actual price per unit and

also the total returns received by the growers. Simi-

lar conclusions follow from a study of prices re-

ceived for other fruits such as Western jjears.
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Table XIX.

HIGH, LOW, AND AVERAGE NEW YORK AUCTION PRICES OF
WASHINGTON DELICIOUS APPLES, BY SIZES, IN
TERMS OF DOLLARS PER BOX, NOVEMBER,

19331 ESTIMATED DIRECT MAR-
KETING CHARGES

Size 56-64 S ze 72-80 Size 88-100

Date High Low Ave.- High Low Ave. High Low

8

Ave.

1 2 3 4 5 6 7 9

Dollars per Box Dollars per Box Dollars per Box
Nov. 2 1.85 1.59 1.75 1.85 1.50 1.73 1.90 1.55 1.71

6 2.10 1.30 1.64 2.10 1.35 1.67 2.10 1.40 1.74

9 2.15 1.25 1.74 2.15 1.35 1.77 2.05 1.45 1.74

13 2.05 1.50 1.84 2.15 1.45 1.80 2.25 1.45 L84
16 2.25 1.60 1.79 2.05 1.65 1.85 2.20 1.70 1.95

20 2.35 1.65 2.07 2.35 1.75 2.13 2.45 1.85 2.13

23 2.45 2.15 2.32 2.57 2.25 2.42 2.60 2.15 2.42

27 2.85 2.25 2.53 2.85 2.25 2.49 2.75 2.25 2.49

Averages 1.96 1.98 2.00

Est. Direct
Mkt. Costs-^ 1.27 1.27 1.27

Size 113-138 Size 150 & Smaller All Sizes

Date High Low Ave. High Low Ave. High Low Ave.-*

10 11 12 13 14 15 16 17 18

Dollars per Box Dollars per Box Dollars per Box
Nov. 2 2.05 1.55 1.80 2.15 1.60 1.84 2.15 1.55 1.79

6 2.20 1.45 1.78 2.20 1.45 1.73 2.20 1.30 1.72

9 2.05 1.45 1.76 2.00 1.40 1.60 2.15 1.25 1.74

13 2.25 1.55 1.83 2.10 1.35 1.60 2.25 1.35 1.82

16 2.25 1.65 1.94 2.15 1.50 1.73 2.25 1.50 1.92

20 2.30 1.60 2.06 2.20 1.25 1.66 2.45 1.25 1.99

23 2.45 2.10 2.31 2.20 1.40 1.74 2.60 1.40 2.18

27 2.58 2.10 2.36 2.40 1.50 1.94 2.85 1.50 2.34

Averages 1.98 1.73 1.94

Est. Direct
Mkt. Costs5 ]L27 L25 1.27

1 Monday and Thursday Quotations.

2 Simple average of all quotations.

3 Simple average of all observations.

4 Wtd. average of all grades and sizes sold.

"'Includes: Cost of hauling from tree to car of 47 cents per box; trans-
portation, 62 cents; heating, 4 cents; and selling charges of 7 per
cent of the auction price.

Source of Data: Prices—Detailed Deciduous Report of the New York
Daily Fruit Reporter.
Costs—Based on information supplied by Mr. G. A.
Nahstall, Field Representative, General Crops Section,
Agr. Adj. Admin., and by U. S. Dept. Agr., Bur. Agr.
Econ., Market News Service, Transportation Division.
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Table XX.

I

HIGH, LOW, AND AVERAGE NEW YORK AUCTION PRICES OF
WASHINGTON DELICIOUS APPLES, BY SIZES, IN TERMS

OF DOLLARS PER BOX, NOVEMBER, 19341; AND
ESTIMATED DIRECT MARKETING

CHARGES

Size 56-64 Size 72-80 Size 88-100

Date High Low Ave.- High Low Ave. High Low Ave.

1 3 4 5 6 7 8 9

Dollars per Box Dollars pei Box Dollars per Box

Nov. 1 1.90 1.25 1.49 1.90 1.35 1.57 2.20 L45 1.72

5 2.00 1.20 1.66 2.05 1.25 1.72 2.20 1.50 1.85

8 2.00 1.40 1.80 2.05 1.70 1.84 2.15 1.70 1.95

12 2.00 1.35 1.70 2.10 1.40 1.74 2.20 1.65 1.91

15 2.05 1.05 1.60 2.05 1.25 1.70 2.15 1.45 1.82

19 2.15 1.25 L71 2.40 1.16 1.76 2.20 1.10 1.76

22 2.00 1.50 1.75 2.20 1.55 1.84 2.20 1.65 1.88

26

age 3

2.15 1.35 1.68 2.15 1.40 L78 2.25 1.40 1.89

Avei 1.67 1.74 1.84

Est. Direct
Mkt. Costs- ) 1.28 1.28 1.29

Size 113-138 Size 158 &Smailer All Sizes

Date High Low Ave. High Low Ave. High Low Ave. 4

1 2 3 4 5 6 7 8 9

Dollai's per Box Dollars per Box Dollars per Box
Nov. 1 2.40 1.60 2.00 2.35 1.85 2.02 2.40 1.25 1.83

5 2.55 1.75 2.17 2.55 1.65 2.19 2.55 1.20 1.97

8 2.60 2.00 2.27 2.85 2.00 2.36 2.85 2.00 2.07

12 2.60 1.85 2.24 2.90 2.00 2.31 2.90 1.35 2.04

15 2.50 1.60 2.11 2.75 1.40 2.08 2.75 1.05 1.93

19 2.50 1.10 1.94 2.50 1.00 2.35 2.50 1.00 1.91

22 2.50 1.70 2.09 2.50 1.70 2.04 2.50 1.50 1.91

26 2.40 1.65 2.10 2.52 1.55 1.90 2.52 1.35 1.92

Average-^ 2.12 2.16 1.95

Est. Direct
Mkt. Costs-5 1.31 1.31 1.30

1 Monday and Thursday quotations.

- Simple average of all quotations.

^ Simple average of observations.

i Weighted average of all grades and sizes sold.

•i Includes: Cost of handling from tree to car, 50 cents per box; trans-
portation to New York, 62 cents; heating, 4 cents; and selling
charges of 7 per cent of the auction price.

Source of Data: Prices—Detailed Deciduous Report of the New York
Daily Fruit Reporter.
Costs—Courtesy Mr. G. A. Nahstoll, Field Representa-
tive, Gen. Crops Section, Agr. Adj. Admin.
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Auction Control.

In order to make possible control of supplies

moving to auction markets, the Agreement and Li-

cense for Northwest Deciduous Fruits also provide

for auction committees which are authorized to de-

termine the quantity of fruit to be sold in desig-

nated auction markets for such periods as the con-

trol committee may determine. This provision is

associated with the basic principle of effective con-

trol which, through the combined action of hand-

lers, results in increased returns to growers. Un-

regulated shipments to market by individual hand-

lers may result in unusually heavy supplies at some

one distributing center with a consequent drastic

reduction in price. The regulation of the flow to

designated auction markets makes it possible to

avoid overcrowding and glutting, and thus to in-

crease the prices received by growers.

Minimum Prices.

Under the Agreement and License, commodity

committees may from time to time "estimate the

minimum quantity of any fruit which should be

marketed in any period to insure to growers the

maximum gross returns, in view of prevailing con-

sumptive demands and available quantities. Pur-

suant to such determinations, the committees may

each propose schedules of minimum prices on the

basis of f.o.b. shipping points at which their re-

spective fruits may be sold by the handlers." It is
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further provided that after these minimum prices

are agreed upon by not less than two-thirds of the

membership of the commodity committee and are

approved by the Control Committee, no handler is

*'to sell, offer or consign fruit for sale in any man-

ner whatsoever for prices less than the minimum
prices for the class, variety, grade or size currently

published by the commodity committee, unless he

has previously received the permission of the con-

trol committee." This limitation does not apply to

auction market sales.

This provision for the fixing of minimum prices

to be received by shippers for all fruit handled by

them, except fruit shipped to auction markets, is

designed to insure a return to the grower sufficient

to cover costs of harvesting and marketing, and, in

addition, to establish prices which tend to approach

parity levels. Fixing of these minimum prices es-

tablishes a firm basis for the price structure of the

market, and by instilling buyers with confidence

brings about the movement of more fruit than would

be moved in a weak market with the resultant hesi-

tancy on the part of buyers to make commitments.

The minimum price provision of the License is

augmented by the provision permitting the Control

Committee to regulate the volimae of the movement

of fruit to auction markets. If minimum prices

governing sales of fruit, other than upon auction

markets, are fixed at a level which impedes the
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movement of the crop, the tendency would be to in-

crease shipments to auction markets. The possibil-

ity of this tendency resulting in a glutting of auc-

tion markets with the consequent destruction of

existing price levels is subject to control by action

of the Committee in regulating the volume of ship-

ments to auction markets to a quantity sufficient

to maintain a jDroper balance between auction mar-

ket prices and other prices.

The fixing of minimmn prices at which shippers

may sell fruit improves the bargaining position of

the grower by affording him knowledge of the

prices at which his fruit will ultimately be sold by

the shipper. The minimum prices which have been

established by commodity committees, and which

have been approved by the Control Committee, are

prices which tend to approach the parity level and

which insure to the grower his harvesting and mar-

keting costs.

Reports to the Secretary

and Control Committee.

The Marketing Agreement and License provides

that each handler shall each day report ''to the

Secretary or to an agency of the United States De-

partment of Agriculture designated by the Secre-

tary a report of business transacted to the close of

the business for said day." In addition the Agree-

ment and License require that each handler shall

supply such information as the Control Committee

I
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may prescribe regarding rollers, cancellations, term-

inations, rejections, complaints and credit exper-

ience with members of the trade.

Accurate knowledge of prevailing market condi-

tions in the industry on the part of the Secretary

and the Control Committee is essential in order that

they may determine intelligently the method to be

used to meet those conditions. Without such in-

formation the Control Committee could not ascer-

tain the available and advisable quantities of fruit

to be marketed nor could minimum prices be fixed

with reference to existing market conditions. Dis-

semination of this information by the Committee

also prevents shippers and growers from incurring

losses which might otherwise occur from lack of

knowledge of market conditions.

Interstate and Intrastate Shipments

of Deciduous Tree Fruits.

In the case of each fruit-producing area, the ma-

jor market outlet for the fruit is likely to be outside

of the state in which the producing district is situ-

ated; consequently the bulk of the shipments enter

into interstate commerce. On the basis of avail-

able data, it is estimated that during the past two

years approximately 85 per cent of the apples, 75

per cent of the pears, 67 per cent of the prunes, and

75 per cent of the cherries, produced conmiercially

in the Northwest region for fresh consumption have

moved into interstate and foreign commerce. Al-
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though intrastate shipments represent the minor

portion of the total volimie marketed during any

given season, any industry program which under-

takes to control shipments must of necessity apply

not only to interstate but to intrastate shipments

also. The necessity of controlling both types of

commerce arises out of, first, the difficulty which a

controlling body would incur in enforcing compli-

ance to regulations affecting only interstate ship-

ments, and, second, the adverse influence which un-

controlled intrastate shipments would have on prices

and returns received by growers.

Motor truck transportation and the perishability

of fresh deciduous tree fruits are important fac-

tors accentuating the practical difficulty of con-

trolling one type of shipment and not the other.

The ease with which fruit intended for a specific

intrastate market can be diverted from that market

to a market outside of the state in which the fruits

are produced clearly indicates that under these cir-

cumstances interstate and intrastate commerce in

fruits are inextricably intermingled. In view^ of

this, a control board charged with the responsibility

of enforcing compliance to regulations governing

interstate commerce would be confronted with the

impossibility of obtaining assurance that the uncon-

trolled intrastate shipments would not enter inter-

state commerce after passing through a nimiber of

hands. When an entire supply is subject to con-

trol, the incentive to divert intrastate shipments to
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interstate may be avoided by prorating a volume

which all markets can receive without incurring a

decline in price. Furthermore, intrastate shipments,

in the absence of control, would, to the extent to

which they actually entered interstate markets, be

a force tending to mitigate the effectiveness of con-

trolled interstate shipments in increasing prices

and total returns received by growers.

Lack of control of intrastate shipments when con-

trol of all shipments is to the best interest of the

growers would affect adversely the returns to grow-

ers. Market outlets within the state of production

are an integral part of the broad market for tree

fruits and to that extent supplies offered for sale

on the markets within the region have a direct bear-

ing on determining prices to growers.

B. Evidence for Defendant

Defendant oft'ered no evidence.

WHEREFORE, plaintiffs pray this Honorable

Court to sign and approve the foregoing as the Nar-

rative Statement of the Evidence taken in this cause

and to incorjiorate the same as a part of the record

in this cause which is accordingly ordered and done

this day of , 1935.

Judge of the United States Dis-

trict Court for the Eastern Dis-
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trict of Washington, Southern

Division.

The undersigned, coimsel for the defendant, here-

by consent to the approval and signing of the fore-

going Narrative Statement of the Evidence.

Counsel for Defendant.

(Endorsements: "Filed in the U. S. District

Court, Eastern Dist. of Washington, May 7, 1935.

A. A. LaFramboise, Clerk, Thomas Granger, Dep-

uty.")
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IN THE

District Court of the United States

FOR THE

Eastern District of Washington, Southern

Division

United States of America, and
Henry A. Wallace, Secretary
of Agriculture, f i^ Equity

Plaintiffs,

vs.

E. S. Small,
Defendant.

No. E-1653

ASSIGNMENT OF ERRORS

Come now the United .States of America and

Henry A. Wallace, Secretary of Agriculture, and

file and make the following assignment of errors

upon which they will rely ( upon appeal from the

final order entered on March 21, 1935, in this cause,

to-wit

:

1. The District Court erred in said final order

in dismissing the bill of complaint.

2. The District Court erred in said final order

in quashing the order requiring the defendant to

show cause why a preliminary injunction should

not issue against him.
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3. The District Court erred in holding in said

final order that the bill of complaint does not state

facts sufficient to entitle the plaintiffs to relief in

equity.

4. The District Court erred in holding that the

Agricultural Adjustment Act is invalid because it

improperly delegates legislative authority to the

Secretary of Agriculture.

5. The District Court erred in holding that the

License for Handlers of Northwest Fresh Decid-

uous Tree iFruit Grown in the States of Washing-

ton, Oregon, Montana and Idaho is invalid and un-

enforceable as to the defendant.

6. The District Court erred in refusing to grant

a preliminary injunction as prayed for by the

Ijlaintiffs in the bill of complaint because said bill

and the evidence made out a case which entitled

plaintiffs to said preliminary injunction.

WHEREFORE, the United States of America

and Henry A. Wallace, pray that the final order

entered by said Court the 21st day of March, 193'5,

dismissing the bill of complaint and quashing the

order requiring the defendant to show cause why

a preliminary injunction should not issue against

him, be reversed with instructions to the District

I
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Court to grant a prelirQinary injunction as prayed

for in the Bill of Complaint in this cause.

JAMES M. SIMPSON,

United States Attorney;

MAC ASBILL,

Special Assistant to the

Attorney General.

HAROLD M. STEPHENS,
Assistant Attorney General;

SETH THOMAS,
Solicitor, United States

Department of Agriculture

;

ARTHUR C. BACHRACH,
JOHN J. ABT,

WALTER V. SCHAEFER,

Agricultural Adjustment

Administration

,

Of Counsel.

(Endorsements: "Filed in the U. S. District

Court, Eastern Dist. of Washington, May 7, 1935.

A. A. LaFramboise, Clerk, Thomas Granger, Dep-

uty.")



226 United States of America

IN THE

District Court of the United States
FOR THE

Eastern District of Washington^ Sowthem

Division

Henry A. Wajxace, Secretary of

Agriculture, and United States
OP America, f ^^ Equity

Plaintiffs.)

^s ( No. E-1653

E. S. Small,
Defendant.

SUPPLEMENTAL ASSIGNMENT OF ERRORS

I.

The Court erred in refusing to sign and approve

the Narrative Statement of Evidence taken in the

cause, and to incorporate the same as part of the

record in said cause.

II.

The 'Court erred in refusing to sign Findings of

Fact and Conclusions of Law provided by the plain-

tiffs herein.

Dated this 8th day of May, 1935.

J. M. SIMPSON,
United States Attorney.

(Endorsements: "Filed in the U. S. District

Court, Eastern Dist. of Washington, May 8, 1935.

A. A. LaFramboise, Clerk, Thomas Oranger, Dep-

uty. '0
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IN THE

District Court of the United States
FOR THE

Eastern District of Washington, Southern

Division

Unii-ed States of America, and
Henry A. Wallace, Secretary
of Agriculture,

( In Equity
Plaintiffs,^

vs.

E. S. Small,
Defendant.

No. E-1653

PETITION FOR APPEAL

Now come the United States of America and

Henry A. Wallace, Secretary of Agriculture, plain-

tiffs in the above entitled cause, by their Solicitors,

James M. Simpson, United States Attorney and

Mac Asbill, Special Assistant to the Attorney Gen-

eral, (acting pursuant to the direction of the Attor-

ney General of the United States and the Depart-

ment of Justice) and hereby enter their appeal,

from the order dismissing the bill of complaint and

quashing the order to show cause why a preliminary

injunction should not issue, entered in this cause

on March 21, 1935, to the United States Circuit

Court of Appeals for the Ninth Circuit, for the

reasons specified in the Assignment of Errors which

is filed herewith, and pray that such appeal be al-

lowed without bond, that citation issue as provid-
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ed by law, and that a duly authenticated transcript

of the record, proceedings and papers upon which

said order was made be sent to the United States

Circuit Court of Appeals for the Ninth Circuit, sit-

ting at San Francisco, California, for the purpose

of having said order reviewed and the errors there-

in corrected and said order reversed according to

law.

JAMES M. SIMPSON,
United States Attorney;

MAC ASBILL,
Special Assistant to the

Attorney G-eneral.

HAROLD M. STEPHENS,
Assistant Attorney General;

SETH THOMAS,
Solicitor, United States

Department of Agriculture

;

ARTHUR C. BACHRACH,
JOHN J. ABT,

WALTER V. SCHAEFER,
Agricultural Adjustment

Administration,

Of Counsel.

(Endorsements: ''Filed in the U. S. District

Court, Eastern Dist. of Washington, May 7, 1935.

A. A. LaFramboise, Clerk, Thomas Granger, Dep-

uty.")
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IN THE

District Court of the United States
FOR THE

Eastern District of Washington, Southern

Division

United States of America, and
Henry A. Wallace, Secretary
of Agriculture,

[ jj^ Equity
Plaintiffs.)

vs. (
No. E-1653

E. S. Small,

Defendant.

ORDER ALLOWING APPEAL

Upon petition by the United States of America

and Henry A. Wallace, Secretary of Agriculture,

plaintiffs in this cause, it appearing to the court

that said petition for aijpeal has been filed pursuant

to the direction of the Attorney General of the Uni-

ted States and the De]3artment of Justice, it is

hereby ordered:

(1) That an appeal without bond is hereby al-

lowed in this cause to the United States Circuit

Court of Appeals for the Ninth Circuit from a final

order heretofore entered in this cause on March 2(1,

1935;

(2) That a citation be issued admonishing the

defendant herein to be and appear in the United

States Circuit Court of Appeals for the Ninth Cir-
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cuit at San Francisco, California, within thirty

days from the date of this order;

(3) That the Clerk of this Court transcribe,

certify and transmit to the United States Circuit

Court of Appeals for the Ninth Circuit a true, cor-

rect and complete transcript of record, exhibits, af-

fidavits, and all other proceedings in this cause as

required by law.

J. STANLEY WEBSTER,
Judge of the United States Dis-

trict Court for the Eastern Dis-

trict of Washington, Southern

Division.

Entered 5-7-1935.

(Endorsements: "Filed in the U. S. District

Court, Eastern Dist. of Washington, May 7, 1935.

A. A. LaFramboise, Clerk, Thomas Granger, Dep-

uty.")
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IN THE

District Court of the United States
FOR THE

Eastern District of Washington, Southern

Division

United States of America, and
Henry A. Wallace, Secretary
of Agriculture, f In Equity

^3.

P^am^if^,^
No.E-1653

E. S. Small,
Defendant,,

WAIVER OF ISSUANCE AND SERVICE OF
CITATION

The issuance and service of citation upon defend-

ant and appellee, E. S. Small, in the above entitled

cause is hereby waived and the said appellee hereby

enters his appearance in the above entitled cause

in the United States Circuit Court of Appeals for

the Ninth Circuit by his solicitors of record.

RICG, BROWN & HALVERSON,
Solicitors for Appellee.

(Endorsements: "Filed in the U. S. District

Court, Eastern Dist. of Washing-ton, May 8, 1935.

A, A. LaFramboise, Clerk, Thomas Granger, Dep-

uty.")
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IN THE

District Court of the United States
FOR THE

Eastern District of Washington, Southern

Division

United States of America, and
Henry A. Wallace, Secretary
of Agriculture,

[ In Equity
Plaintiffs.)

vs. [ No. E-1653

E. S. Small,
Defendant.

BILL OF EXCEPTIONS ON BEHALF
OF PLAINTIFFS

J. M. SIMPSON,

United States Attorney

;

S. R. CLEGO,
Assistant United States Attorney;

ALBERT D. HADLEY,
Attorney for the United States

Department of Agriculture

;

MAO ASBILL,
Special Assistant to

The Attorney Oeneral;

HAROLD M. STEPHENS,
Assistant Attorney General;
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SETH THOMAS,
Solicitor, United States

Department of Agriculture

;

ARTHUR C. BACHRACH,
JOHN J. ABT,

WALTER V. SCHAEFER,
Agricultural Adjustment

Administration,

Attorneys for Plmntiffs.

RIGG, BROWN & HALVERSON,
AttoTjfneys for Defendant.
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IN THE

District Court of the United States
FOR THE

Eastern District of Washington, Southern

Division

United States of America, and
Henry A. Wallace, Secretary
of Agriculture, f In Equity

Plaintiffs,)

vs. ( No. E-1653

E, S. Small,
Defendant.

BILL OF EXCEPTIONS

BE IT REMEMBERED, that in the above en-

titled cause, on the 29th day of April, 1935, the

Court entered, and there was filed on that day in

said cause, an order extending the term of court

as to this cause as to the plaintiffs above named,

which order provided as follows:

*'MOTION AND ORDER EXTENDING
TIME BEYOND PRESENT TERM

Comes now the plaintiffs above named, through

their attorneys, and move the Court for an order

extending the time to file the Transcript of Record,

Bill of Exceptions, Statement of Facts, Assignment

of Errors, and such other records as may be needed

on appeal in said case into and throughout the May
term of Court, if necessary for the purpose of pre-
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paring, filing and certifying the records in said case

as asked for herein, for the reason and on the

ground that the October term of said Court termi-

nates on the 29th day of April, 1935, and said plain-

tiff does not have sufficient time in which to pre-

IDare the said appeal.

J. M. SIMPSON,
United States Attorney;

S. R. CLEGO,
Assistant United States Attorney.

''Upon reading the motion of attorneys for the

plaintiffs in said case, and having considered the

same, it is hereby

ORDERED, by the Court, that this cause be,

and the same is hereby continued beyond the pres-

ent term of this Court into and throughout the

next succeeding term of this Court, if necessary

for the purpose of preparing, filing and certifying

the Transcript of Record, Bill of Exceptions, State-

ment of Facts, Assignment of Errors, and such

other records as may be needed on appeal in said

case.

Dated this 29th day of April, 1935.

J. STANLEY WEBSTER,
United States Judge for the

Eastern District of Washing-

ton.^'
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BE IT FURTHER REMEMBERED, that the

following Stipulation was entered into on the 7th

day of March, 1935, between counsel for the respec-

tive parties to this cause, that the transcript of the

record on appeal to the Circuit Court of Appeals

for the Ninth Circuit shall consist of the following

;

*' STIPULATION

It is hereby stipulated by and between counsel for

the respective parties to this cause that the tran-

script of the record on appeal to the Circuit Court

of Appeals for the Ninth Circuit shall consist of

the following:

(1) The Bill of Complaint and Affidavit of Syl-

vester R. Smith.

(2) The motion of defendant to dismiss the Bill

of Complaint.

(3) The motion of plaintiffs for a preliminary

injunction.

(4) The order to show cause why a preliminary

injunction should not be entered.

(5) The order dismissing the Bill of Complaint

entered March 21, 1935.

(6) The proposed narrative statement of the

evidence.

(7) Petition for appeal.

(8) Assignment of errors.

(9) Order granting appeal to Circuit Court of

Appeals for the Ninth >Circuit.
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(10) Waiver of the issuance and service of cita-

tion.

(11) Opinion of District Court for the Eastern

District of Washington, Southern Division, rend-

ered March 21, 1935.

(12) Proposed Findings of Fact and Conclu-

sions of Law.

(13) This Stipulation.

(14) Motion and Order extending Time Beyond

the Present Term.

J. M. SIMPSON,
United States Attorney

;

MAC ASBILL,
Special Assistant to the

Attorney General.

HAROLD M. STEPHENS,
Assistant Attorney General;

SETH THOMAS,
Solicitor, United States

Department of Agriculture;

ARTHUR C. BACHRACH,
JOHN J. ABT,
WALTER V. SCHAEPER,

Agricultural Adjustment

Administration,

Of Counsel/'

*'0. K.

Rigg, Brown & Halverson,

Attys. for Def.''
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BE IT FURTHER REMEMBERED, that uo

evidence was introduced at the trial of said cause

on the 18th day of March, 1935, and that the only

record before the Court at that time was the Bill

of Complaint and the affidavit of Sylvester R.

Smith, the motion of defendant to dismiss the Bill

of Complaint, the motion of plaintiffs for a pre-

liminary injunction, the order to show cause why

a preliminary injunction should not be entered, and

after the hearing thereof, and on the 21st day of

March, 1935, the Court signed an order dismissing

the said Bill of Complaint.

AND BE IT FURTHER REMEMBERED, that

on the 7th day of May, 1935, at the time of filing

the petition for appeal and the order granting peti-

tion of appeal, the following Assignment of Er-

rors was filed in said Court:

**ASSIGNMENT OF ERRORS

Come now the United States of America and

Henry A. Wallace, Secretary of Agriculture, and

file and make the following assignment of errors

upon which they will rely upon appeal from the

final order entered on March 21, 1935, in this

cause, to-wit:

1. The District Court erred in said final order

in dismissing the bill of complaint.

2. The District Court erred in said final order in

quashing the order requiring the defendant to show
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cause why a preliminary injunction should not is-

sue against him.

3. The District Court erred in holding in said

final order that the bill of complaint does not state

facts sufficient to entitle the plaintiffs to relief

in equity.

4. The District Court erred in holding that the

Agricultural Adjustment Act is invalid because it

improperly delegates legislative authority to the

Secretary of Agriculture.

5. The District Court erred in holding that the

License for Handlers of Northwest F'resh Deciduous

Tree Fruit Grown in the States of Washington,

Oregon, Montana and Idaho is invalid and unen-

forceable as to the defendant.

6. The District Court erred in refusing to gi^ant

a preliminary injunction as prayed for by the plain-

tiffs in the bill of complaint because said bill and

the evidence made out a case which entitled plain-

tiffs to said preliminary injunction.

WHEREFORE, the United States of America

and Henry A. Wallace, pray that the final order

entered by said Court the 21st day of March, 1935,

dismissing the bill of complaint and quashing the

order requiring the defendant to show cause why
a preliminary injunction should not issue against

him, be reversed with instructions to the District
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Court to grant a preliminary injunction as prayed

for in the Bill of Complaint in this cause.

JAMES M. SIMPSON,
United States Attorney;

MAC ASBILL,
Special Assistant to the

Attorney General.

HAROLD M. STEPHENS,
Assistant Attorney General;

SETH THOMAS,
Solicitor, United States

Department of Agriculture

;

ARTHUR C. BACHRACH,
JOHN J. ABT,

WALTER V. SCHAEFER,
Agricultural Adjustment

Administration,

Of Counsel/'

'* Service accepted.

Rigg, Brown & Halverson,

Attys. for Del"
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IN THE

District Court of the United States
FOR THE

Eastern District of Washington, Southern

Division.

United States of America^ and
Henry A. Wallace, Secretary
of Agriculture,

„, . ,.^ ( In Equity
Plaintiffs,)

^

vs. ( No. E-1653

E. S. Small,
Defendant.

CERTIFICATE OF JfUDGE TO BILL OF
EXCEPTIONS

I, J. STANLEY WEBSTER, United States

Judge for the Eastern District of Washing-ton, do

hereby certify:

That the above-entitled cause was tried before me
at Yakima, in the Southern Division of the Eastern

District of Washington, on the (ISth day of March,

1935, upon the records and files therein, no evi-

dence having been introduced by either party; and

that an oral opinion was had therein dismissing the

Bill of Complaint of the plaintiffs above named

and that the written order dismissing said Bill of

Complaint was signed and entered on the 21st day

of March, 1935.

And I do hereby further certify that the matters
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and proceedings embodied in the foregoing Bill of

Exceptions are matters and proceedings occurring

in this court in said cause and that the same are

hereby made a part of the record herein; that the

foregoing Bill of Exceptions being true and in

proper form, and the parties having stipulated as

shown by the stipulation preceding this certificate,

that the same shall constitute the record on appeal

in the above-entitled matter; Now, Therefore, it is

hereby

ORDERED, that said Bill of Exceptions be, and

it is hereby, allowed and settled as a true Bill of

Exceptions and that it includes all of the proceed-

ings had in said cause, and the same is hereby certi-

fied accordingly by the undersigned Judge of said

Court, who presided at the trial of said cause.

Dated at Spokane, Washington, this 21st day of

May, 1935.

J. STANLEY WEBSTER,
United States Judge for the

Eastern District of Washington.

(Endorsements: "Piled in the U. S. District

Court, Eastern Dist. of Washington, May 21, 1935.

A. A. LaFramboise, Clerk, Thomas Granger, Dep-

uty. '0
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IN THE

District Court of tlie United States
FOR THE

Eastern District of Washington, Southern

Division

United States of America, and
Henry A. Wallace, Secretary
of Agriculture,

( In Equity
Plaintiffs.)

vs. ( No. E-1653

E. S. Small,
Defendant.

AMENDED PRAECIPE FOR TRANSCRIPT

To: The Clerk of the United States District

Court for the Eastern District of Washington,

Southern Division.

Please prepare a certified copy of the Transcript

of Record in the above entitled cause, for use in

the Circuit Court of Appeals for the Ninth Circuit,

pursuant to an appeal in said cause taken and al-

lowed the plaintiffs, and in making up such Tran-

script, observe the following directions and include

therein the following proceedings and pleading, to-

wit:

(1) The Bill of Complaint and Affidavit of Syl-

vester R. Smith.

(2) The motion of defendant to dismiss the Bill

of Complaint.
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(3) The motion of plaintiffs for a preliminary

injunction.

(4) The order to show cause why a preliminary

injunction should not be entered.

(5) The order dismissing the Bill of Complaint

entered March 21, 1985.

(6) The proposed narrative statement of the evi-

dence.

(7) Notice of lodgment of narrative statement

of evidence.

(8) Petition for appeal.

(9) Assignment of errors.

(10) Order granting appeal to Circuit Court of

Appeals for the Ninth Circuit.

(11) Waiver of the issue and service of citations.

(12) Opinion of District Court for the Eastern

District of Washington, Southern Division rend-

ered iMarch 21, 1935.

(13) Proposed findings of fact and conclusions

of law.

(14) Praecipe for record and proof of service

thereof.

(15) Motion and Order extending time beyond

present term.
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(16) Bill of Exceptions.

JAMES M. SIMPSON,
United States Attorney;

MAC ASBILL,
Special Assistant to the

Attorney General.

HAROLD M. STEPHENS,
Assistant Attorney General;

SETH THOMAS,
Solicitor, United States

Department of Agriculture.

ARTHUR C. BAOHRACH,
JOHN J. ABT,
WALTER V. SGHAEFER,

Agricultural Adjustment

Administration,

Of Counsel.

Receipt of copy is hereby acknowledged and ser-

vice accepted this 20th day of May, 1935.

NAT U. BROWN, for

RIGG, BROWN & HALVERSON.

(Endorsements: ''Filed in the U. S. District

Court, Eastern Dist. of Washington, May 20, 1935.

A. A. LaFramboise, Clerk, Thomas Granger, Dep-

uty.")
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CERTIFICATE OF CLERK OF THE UNITED
STATES DISTRICT COURT TO TRAN-

SCRIPT OF THE RECORD

United States of America, )

Eastern District OF Washington. )
'

I, A. A. LaFRAMBOISE, Clerk of the District

Court of the United States for the Eastern District

of Washington, Southern Division, do hereby cer-

tify the foregoing printed pages numbered from 1

to 153, inclusive, to be a full, true, correct and com-

plete copy of so much of the record, pleadings, tes-

timony, and all other proceedings in the above en-

titled causa as are necessary to the hearing of the

appeal therein in the United States Circuit Court

of Appeals as called for by the praecipe filed by the

appellants as the same remain of record and on file

in the office of the Clerk of said District Court, and

that the same constitutes the record on appeal from

the interlocutory injmiction entered by the District

Court of the United States for the Eastern District

of Washington, to the Circuit Court of Appeals for

the Ninth Judicial Circuit at San Francisco, Cali-

fornia.

I do further certify that the Opinion of the Dis-

trict Court as listed in item (12) of the praecipe is

not included in this transcript for the reason that

the Court's Opinion was given orally and due to
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the absence of a Court Reporter was not reduced

to writing.

IN WITNESS WHEREOF, I have hereunto set

my hand and affixed the seal of said District Court

at Yakima in said District, this 3rd day of June,

A. D. 1935.

A. A. LaFRAMBOISE,
Clerk, United States District

Court.

(SEAL)

By Thomas Granger, Deputy.

(Endorsed) : No. 7888. United States Circuit

Court of Appeals for the Ninth Circuit. United

States of America and Henry A. Wallace, Secretary

of Agriculture, Appellants, vs. E. S. Small, Appellee.

Transcript of Record. Upon Appeal from the Dis-

trict Court of the United States for the Eastern

District of Washington, Southern Division.

Filed June 7, il935.

PAUL P. O'BRIEN,
Clerk of the United States Cir-

cuit Court of Appeals for the

Ninth Circuit. ^
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